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Abstract
Recent years have seen a proliferation of Special Economic Zones (SEZs) in developed and developing
countries. Developed in Europe in its modern shape, most SEZs are located outside the continent today,
notably in the developing world, where SEZs form part of these countries’ export-oriented growth policy
tools and overall economic development. At a period of growing unilateralism and the return of the State as
an economic actor, this contribution seeks to tackle the rise of SEZ laws in the global south, with a
particular focus on Africa. It will scrutinize the reasons for their establishment, the measures chosen to
promote them, and the international ramifications in these respective regions and broadly on the global
plane, notably at the WTO. With the entry into force of the African Continental Free Trade Area
(AfCFTA) Agreement, African countries face challenges of multi-layered SEZ governance, which this
contribution intends to address. These challenges also extend to the cross-regional trade agreements these
countries conclude, individually and as a bloc. Since SEZs are often assimilated with a category of subsidies
and are discriminatory trade measures, this contribution, in essence, investigates the extent to which
current trade rules at multilateral and regional levels address these controversial aspects of SEZs.

Keywords: Special Economic Zones; Industrial Policies; WTO; Subsidies; Regional Trade Agreements; Africa; African
Continental Free Trade Area (AfCFTA)

A. Introduction
In August 2017, a World Trade Organization (WTO) panel issued a report in a dispute opposing
Brazil against the European Union and Japan.1 The case originated from a complaint against
Brazilian fiscal and regulatory measures in its industrial programs. In particular, some of the
measures granted tax exemptions to export-oriented firms. This dispute attracted attention in
the literature for many reasons, chiefly because of the acceptance of the Panel that bridging
the digital divide and promoting social inclusion constituted public moral concerns capable of
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1See Panel Report, Brazil—Certain Measures Concerning Taxation and Charges, WT/DS472/R, issued on 30 August 2017,
adopted as modified by the Appellate Body Report, Brazil—Certain Measures Concerning Taxation and Charges, WT/DS472/
AB/R, 11 January 2019), hereinafter referred to as “Brazil—Taxation”).
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justification under Article XX(a) of the General Agreement on Tariffs and Trade (GATT).2 Less
studied were those aspects of the measures that led to the dispute concerning the tax incentives for
goods produced in the Brazilian Manaus Free Trade Zone (FTZ),3 which the Panel failed to enter-
tain consistently with other prior missed opportunities.4 However, Special economic zones (SEZs)
are relevant and have implications for the multilateral trade regime, even though some panels
seem to have shied away from conducting systematic analyses of their WTO compliance.5

SEZs, such as the Brazilian Manaus FTZ, have been around for hundreds of years. These are
geographically delimited areas within a country’s national borders where the government provides
companies with a more favorable regulatory and fiscal regime than the national territory.6 Put
differently, companies in these SEZs are free from restrictions and regulations otherwise imposed
on goods and services moving in and out of that country’s territory. As governments are persist-
ently under domestic pressures to respond to demographic, labor and employment, and broader
economic challenges to which they are confronted, seeking and retaining foreign capital has
become a vital necessity. Therefore, governments provide SEZs incentives to attract foreign direct
investments (FDIs), boost exports, increase the trade balance and alleviate unemployment.

While Shannon SEZ, in Ireland, was the first so-called “modern” zone,7 contemporary forms of
SEZs were essentially developed in Asia and championed by China.8 This move proved relatively
successful for China since its phenomenal economic growth is attributed partly to its SEZs. Its
exports from SEZs today represent between 20% and 25% of its GDP. Other Asian countries soon
followed suit. Although a latecomer, Africa, has recently also witnessed a blossoming of SEZs in a
relentless bid to emulate or replicate the export-led growth experienced in Asia.9 While many of
these SEZs emanate from domestic initiatives when framing their industrial policies, some are
clearly China-inspired, if not China-supported, SEZs.10 Having industrialized themselves by
attracting Western firms to SEZs established on their territories, China and other Asian countries
today offer their expertise to African countries with the belief that the relocation of certain Asian
firms’ activities in Africa is promising for the continent’s industrial development. Supporting the

2See Regis Y. Simo, Trade and Morality: Balancing Between the Pursuit of Non-Trade Concerns and the Fear of Opening the
Floodgates, 51(3) GEOWASH. INT’L L. REV. 407, at 452-457 (2019); Caroline E. Foster, The Problem with Public Morals, 10(4) J.
INT’L DISPUTE SETTLEMENT 622 (2019); Ming Du, How to Define “Public Morals” in WTO Law? A Critique of the Brazil-
Taxation and Charges Panel Report, 13(2) GLOBAL TRADE & CUSTOMS J. 69 (2018).

3For a critical assessment of the Appellate Body’s ruling on the local content requirements of the program and their WTO
compatibility, see Emanuel Ornelas and Laura Puccio, Reopening Pandora’s Box in Search of a WTO-Compatible Industrial
Policy? The Brazil—Taxation Dispute, 19(2) WORLD TRADE REV. 249 (2020).

4See, e.g., Panel Report, Colombia—Measures Relating to the Importation of Textiles, Apparel and Footwear, WT/DS461/R
(adopted, as modified, 22 June 2016), where Colombia, the respondent, excluded from the application of the measure at issue
(the compound tariff) goods entering the country under the “Special Import-Export System” (known as “Plan Vallejo”). The
latter, which was in fact a Free Trade Zone, did not give rise to a judicial scrutiny by the Panel.

5See, however, James J. Nedumpara, Manya Gupta and Leïla Choukroune,WTO Litigation and SEZs: Determining the Scope
of Exceptional Trade Unilateralism, 24(2) J. INT’L ECON. L. 403 (2021), at 413-414 (arguing that part of the reasons why few
SEZs disputes have reached the WTO is because of the existence of efficient domestic enforcement mechanisms in some
countries).

6UNCTAD, WORLD INVESTMENT REPORT 2019: SPECIAL ECONOMIC ZONES (UNCTAD, 2019) at 128.
7FIAS, SPECIAL ECONOMIC ZONE: PERFORMANCE, LESSONS LEARNED, AND IMPLICATION FOR ZONE DEVELOPMENT (World

Bank, 2008), at 23.
8Shenzhen, a small fishing village in the 1970s, that experienced a spectacular and unprecedented growth thanks to the

Chinese SEZs is the oft-cited example of successful experience of SEZs economic miracle. See generally Douglas Zhihua
Zeng, How Do Special Economic Zones and Industrial Clusters Drive China’s Rapid Development?, WORLD BANK POLICY
RESEARCH WORKING PAPER NO. 5583 (2011).

9Thomas Farole and Lotta Moberg, It Worked in China, So Why Not in Africa? The Political Economy Challenge of Special
Economic Zones, WIDER WORKING PAPER 2014/152 (November 2014), available at https://www.wider.unu.edu/sites/default/
files/wp2014-152.pdf.

10See Deborah Bräutigam and Tang Xiaoyang, African Shenzhen: China’s Special Economic Zones in Africa, 49(1) J. MOD.
AFR. STUD. 27 (2011); Jan Knoerich, Liliane C. Mouan and Charlotte Goodburn, Is China’s Model of SEZ-Led Development
Viable? A Call for Smart Replication, 50(2) J. CURRENT CHIN. AFF. 248 (2021).
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creation of SEZs in Africa undoubtedly form part of the Middle Kingdom’s geopolitical deploy-
ment on the continent.11 This combination of economic motives and statecraft conducted an
explosion of SEZs in Africa over the past two decades. According to UNCTAD estimates, out
of 5383 SEZs in the world in 2019, around 237 were located in 33 of the 55 African Union
Member States.12 Consequently, the popularity of SEZs as an industrial policy tool is prevalent
in developed and developing countries.

The Covid-19 outbreak precipitated an exceptional economic shock in advanced economies. Its
responses, including the “whatever it takes” approach espoused by states as the new religion in
town, induced an unprecedented resort to WTO-inconsistent measures.13 The 2022 Russian “spe-
cial military operation” in Ukraine, which many assimilate to a full-blown armed conflict, and the
ensuing inflation (related and unrelated), which threatens Covid-19 economic recovery, also
resulted in a series of dubious WTO practices in response.14 Expected to spearhead post-
Covid-19 economic recovery,15 especially in developing countries, SEZs pose several challenges
to international economic governance as an instrument of national industrial policies.
Through fiscal and regulatory measures, SEZs are vehicles for countries’ artificially-created com-
parative advantages.16 While there is no specific global legal and regulatory framework for SEZs,
these incentives are essentially unilateral measures by the establishing countries that may some-
times thwart their international obligations. In particular, while the economic effects of SEZs are
acknowledged by some or criticized by others,17 financial incentives may constitute (indirect)

11The JinFei Economic and Trade Cooperation Zone in Mauritius, established in 2006, and the Lekki Free Zone in Nigeria,
established in 2007, are prominent examples of China-supported African SEZs. These were two SEZs out of the seven pilot
projects that constituted then Chinese President Hu Jintao’s carefully thought-through going global strategy. Jintao had
declared during the Forum on China-Africa Cooperation (FOCAC) in 2006, dubbed by Chinese policymakers as China’s
Year for Africa, that as part of the “new type of China-Africa strategic partnership” that also included debt cancellations
and enhanced preferential market access for African LDC goods, the Chinese government would “[e]stablish three to five
trade and economic cooperation zones in Africa in the next three years”. See Hu Jintao, Address by Hu Jintao President
of the People’s Republic of China at the opening ceremony of the Beijing Summit of the Forum on China-Africa
Cooperation, 4 November 2006, https://www.fmprc.gov.cn/eng./wjb_663304/zzjg_663340/fzs_663828/xwlb_663830/
200611/t20061104_537253.html. “Trade and economic cooperation zones” in Jintao’s speech are nohing but SEZs. On the
significance of 2006 FOCAC in the use of SEZs for geopolitical ends, see Sanusha Naidu, The Forum on China-Africa
Cooperation (FOCAC): What Does the Future Hold?, 43(3) CHINA REPORT 283 (2007).

12UNCTAD (2019), supra note 6, at 138.
13See, e.g., Leonardo Borlini, The Covid 19 Exogenous Shock and the Crafting of New Multilateral Trade Rules on Subsidies

and State Enterprises in the Post-Pandemic World, and Nerina Boschiero & Stefano Silingardi, The EU Trade Agenda—Rules
on State Intervention in the Market, all in this Issue.

14See, e.g., United States Inflation Reduction Act (IRA), Public Law 117-169, 16 August 2022 [H.R. 5376]. This legislation is
a case for concern among WTO Members as the 24-25 November 2022 WTO Goods Council’s Meeting testifies. See Trade
Concern, United States—Trade Distorting and Discriminatory Subsidies Measures of the Inflation Reduction Act of 2022—
Request from China, WTO Doc. G/C/W/823, 21 November 2022, at 2. While many US allies are upset with this law and
question its WTO-compatibility, China is the only WTO member that has formally raised the issue at the WTO. This
may be read in light of the current global geopolitical tensions.

15For instance, the Mauritian 2021 Trade Policy Review indicates that the country maintains several investment-incentive
schemes that intensified with Covid-19 crisis. These measures include “reductions in corporate tax, exemptions of tax on
dividends paid to shareholders, subsidized business loans, and direct investments in a wide panoply of Mauritian businesses”.
See WTO, Trade Policy Review, Report by the Secretariat, Mauritius, WT/TPR/S/417, 5 October 2021, para. 19.

16See Nedumpara, Gupta and Choukroune, supra note 5, at 407.
17See UNCTAD (2019) supra note 6 (documenting SEZs’ contribution to economic growth and overall development).

Others, in contrast question the socio-economic impacts of SEZs. See, e.g., Herbert Jauch, Export Processing Zones and
the Quest for Sustainable Development: A Southern African Perspective, 14(1) ENV. & URBANIZATION 101 (2002) (arguing
essentially that establishing SEZs usually comes at the cost of lowering environmental standards in the establishing countries,
which may in turn lead to a race to the bottom). For the author, promised jobs, when effectively created, “are often of poor
quality and not cost-effective”. See id., at 102. Worth highliting, therefore, is that the widespread criticism of SEZs relates to
their socio-economic impacts, especially when it comes to environment standards, labor rights, working and women condi-
tions. Further adressing labor issues: Lorenzo Cotula and Liliane Mouan, Labour Rights in Special Economic Zones: Between
Unilateralism and Transnational Law Diffusion, 24(2) J. INT’L ECON. L 341 (2021).
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export subsidies, which would go against the rules of the WTO18 and regional trade agreements
(RTAs) such as the AfCFTA Agreement. For RTAs,19 the issues extend beyond subsidies and also
concern the treatment of goods manufactured and services produced in SEZs for preferential
treatment purposes. This problem is accentuated by the fact that some SEZs, notably the free
(trade) zones, are equipped with transshipment and storage facilities that could efficiently serve
as vehicles to dodge a regional trade agreement’s rules of origin.20

At a period of growing unilateralism and the return of the State as an economic actor that further
sees industrial policies back in fashion,21 this contribution seeks to tackle the rise of SEZ laws in the
global south, with a particular focus on Africa. Broadly recognized in the literature as “one of the
most notable institutions of unilateral economic law,”22 SEZs underscore the rationale for policy
intervention in the market to address its failures. Indeed, as posited by economists, “the market
may not lead to either a good allocation of resources among sectors or the appropriate choice of
techniques,” so much so that “industrial policies [ : : : ] are one of the instruments for addressing
these market failures.”23 SEZ measures increasingly take the form of export subsidies, which, as a
means of economic interventionism, international economic law tries to regulate.24 This paper will
scrutinize the reasons for SEZs’ establishment, the measures chosen to promote them, and the
international ramifications in Africa and broadly on the global plane, notably at the WTO. With
the Agreement establishing the African Continental Free Trade Area (AfCFTA) having entered into
force,25 African countries face challenges of multi-layered SEZ governance, which this contribution
intends to address. Since SEZ schemes are often assimilated with a category of subsidies and are
discriminatory trade measures, this paper, in essence, investigates the extent to which current trade
rules at multilateral and regional levels address these controversial aspects of SEZs.

This paper is structured as follows. Following this introduction, Section 2 introduces the concept
of SEZs, their definition and the measures chosen by developing countries to establish them. Section
3 deals with international trade law implications of SEZs, notably with regard to rules on unfair trade
and the regime governing goods produced in these zones. Section 4 concludes the analysis.

B. The Concept of SEZs in Global South – Perspectives from Africa
I. Definition of SEZs

SEZs is a generic term with no specific definition in literature or by countries that establish them.
African countries use SEZs as an instrument of economic policy to promote FDI by offering a

18See, e.g. Panel Report, India—Export Related Measures, WT/DS541/R, dated 31 October 2019, para. 7.364.
19Although not all reciprocal preferential trade agreements are “regional” in nature, this paper will use the term “regional

trade agreements” to refer to them, consistently with the standard WTO usage of the concept.
20Rules of origin in RTAs generally subscribe to the principle of territoriality, meaning that goods must either be wholly

obtained or undergo a substantial transformation in the territory of one party to the agreement and must be shipped directly
from that place to other countries of the agreement. See generally Jong Bum Kim and Joongi Kim, RTAs for Development:
Utilizing Territoriality Principle Exemptions under Preferential Rules of Origin, 43(1) J. WORLD TRADE 153, at 156-158 (2009).

21See, e.g., Ludovico Alcorta and Taffere Tesfachew, Special Economic Zones and Export-led Growth: An Industrial Policy
Imperative, in THE OXFORD HANDBOOK OF INDUSTRIAL HUBS AND ECONOMIC DEVELOPMENT 323 (Arkebe Oqubay and Justin
Yifu Lin eds., 2020).

22Julian Chaisse and Georgios Dimitropoulos, Special Economic Zones in International Economic Law: Towards Unilateral
Economic Law, 24(2) J. INT’L ECON. L. 229, at 232 (2021).

23Joseph E. Stiglitz, Industrial Policy, Learning, and Development, in THE PRACTICE OF INDUSTRIAL POLICY GOVERNMENT-
BUSINESS COORDINATION IN AFRICA AND EAST ASIA 23, at 23 (John Page and Finn Tarp eds., 2017).

24From a WTO law standpoint, the Agreement on Subsidies and Countervailing Measures (ASCM) prohibits these export
subsidies outright. The position is more controversial in the field of agriculture sinceWTOMembers simply commit to reduce
them progressively.

25See Agreement Establishing the African Continental Free Trade Area, 58 ILM 1032 (2019), entered into force 30 May 2019.
As of 30 November 2022, 44 African Union (AU) Member States out of the 54 signatories had ratified the AfCFTA
Agreement, while Eritrea remained the only AU Member State that had not signed.
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more competitive business environment through the granting of tax, regulatory and financial
advantages and a range of services often tailored to the needs of the companies. This is why
SEZs take on different models and names depending on their missions, and the objectives pur-
sued. It is generally through a government agency in charge of stimulating investment that gov-
ernments promote the SEZ incentive package.26 The term SEZ covers several different types,
which governments adapt according to their respective development strategies, explaining the
wide variety of situations observed worldwide. Moreover, it is widespread for many countries
to set up different forms of SEZs simultaneously in order to optimize their positive effects.

The term covers a broad array of zones ranging from free zones (FZs),27 export processing
zones (EPZs),28 foreign or free trade zones (FTZs),29 enterprise zones to industrial parks30 (or
industrial zones), and others.31 The International Labor Organization (ILO) defines EPZs as
“industrial zones with special incentives set up to attract foreign investors, in which imported
materials undergo some degree of processing before being exported again”.32 For merchandise
trade purposes, the central character of SEZs is that “any goods” introduced in that part of
the territory (established as an SEZ) “are generally regarded, insofar as import duties and taxes
are concerned, as being outside the Customs territory” of that country.33

Despite their disparate appellations, SEZs share four main standard features.34 SEZs are gen-
erally geographically delimited areas, usually physically secured (fenced-in). In Burundi, for
instance, the SEZ is located in Warubondo,35 a locality situated in the capital province,
Bujumbura, with a dedicated surface area of more than five square kilometers. Another common
feature of SEZs is their single management/administration structure. Moreover, eligibility for ben-
efits is generally based on physical location within the zone. Incentives only extend to firms

26See, e.g., the Nigeria Export Processing Zones Decree 1992 (No. 63 of 1992), 79(67) Official Gazette, 21 December 1992,
pp. A563-A578, Section 2 (establishing the Nigeria Export Processing Zones Authority whose missions include, among other
things, the provision of incentives to approved entities within its SEZs).

27See, e.g. UK Free Zones (Customs, Excise and Value Added Tax) Regulations 2021, UK Statutory Instruments 2021 No.
1156, entered into force 8 November 2021; REGULATION (EU) No 952/2013 OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL of 9 October 2013 laying down the Union Customs Code (UCC) (OJ L 269 10.10.2013, p. 1), Title VII,
Article 243 et seq.

28See, e.g. Kenya Export Processing Zones Act, Act No. CAP. 517 (No. 12 of 1990).
29See, e.g. US Act of 18 June 1934 (Foreign Trade Zones Act), 19 USC Ch. 1A.
30See, e.g. Ethiopian Industrial Parks Proclamation No 886/2015, in Gazette of the Federal Republic of Ethiopia, 21st Year

No.39 of 9 April 2015, at 8205. Interestingly, Article 2(1) of this Law uses the term of “Industrial park” as a generic term
including “special economic zones, technology parks, export processing zones, export processing zones, agro-processing zone,
free trade zones and the like”.

31In Cameroon, for instance, the law provides for many forms of economic zones, including industrial zones, free zones,
logistic zones, and even university free zones. See Law no. 2013/11 of 16 December 2013 Governing Economic zones in
Cameroon, Official Gazette of the Republic of Cameroon, 15 January 2014, Section 3. The subsequent amendments of
SEZ laws reflect the dynamic nature of the concept. See, e.g., the Kenya Special Economic Zones Act, No. 16 of 2015,
Section 4(1) and First Schedule enumerating the “types” of SEZs concerned by the law as including, but not limited to,
Science and Technology Parks, Tourist and Recreational Zones, Information Communication and Technology (ICT)
Parts, etc.

32See ILO, TRADE UNION MANUAL ON EXPORT PROCESSING ZONES (2014) at 1.
33Revised Kyoto Convention, Specific Annex D, Chapter 2. See, e.g., Law N°05/2011 of 21 March 2011 Regulating Special

Zones in Rwanda, Official Gazette n° special of 30 March 2011, Article 34 (stating that goods moving out of the SEZ and
entring the Rwandan Customs Territory “must be subject to the relevant duties determined by the customs regulations appli-
cable to imported goods in Rwanda”). Under these circumstances, leaking SEZs goods in the customs territory of the establish-
ing country may even constitute a criminal offence. See, e.g., Kenya Special Economic Zones Act 2015, supra note 31, Section
8(3) providing for fines or imprisonment as consequences. This is because moving goods in and out of the SEZ is considered
import from and export to Kenya respectively. See id., Section 6.

34See FIAS, supra note 7, at 9.
35See Presidential Decree No. 100/29 of 16 February 2017 creating a Special Economic Zone (SEZ) in Warubondo and

instituting a Managing Authority, available at < http://www.presidence.gov.bi/wp-content/uploads/2017/03/Decret-029-
2017.pdf> (accessed 30 November 2022).
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established in the SEZ which are engaged in designated activities, which are usually tied to the
objectives behind the establishment of the zone. Lastly, SEZs are separate customs areas that ben-
efit from streamlined procedures.

Therefore, the SEZ concept refers to a plurality of situations whose common point lies in the
identical advantages they provide: tax relief for economic activities, relaxed and favorable regu-
lations, and exemption from customs duties.

II. Purposes and Objectives of African SEZs

Since the late 1970s, countries have used SEZs as tools for opening up their markets to
international trade and foreign direct investments. In particular, SEZs were used in centrally
planned economies to test and accelerate the adoption of market-economy policies. Post-inde-
pendence Africa also embraced what they conceived then as a powerful lever for their develop-
ment. Grown in considerable number since the early 1980s, SEZs are notable indicators of the
globalization of markets, so much so that attention has shifted from tallying countries that have
legislated in that respect to instead considering which countries are still lagging behind.

In 1961, Morocco was the first African country to enact an export processing zone legislation.36

Mauritius,37 Senegal,38 Ghana, and Liberia immediately followed this path. However, it was during
the 1990s that the trend spread considerably across the continent. SEZs were initially conceived for
developing countries as a “second-best type solution for a country to profit from a greater and more
efficient integration into the international division of Labor [sic] without subjecting the whole
economy to trade Liberalization and deregulation.”39 This is, however, no longer the case as SEZs
now form part of countries’ industrial policies even when they fully commit to World Trade
Organization (WTO) rules. In other words, they are nomere alternatives anymore,40 as governments
prevalently combine trade and industrial policy instruments in their economic growth strategies.41

The rise of SEZs globally, particularly in the developing world, is primarily attributed to the
direct benefits they offer to host countries. These benefits include attracting FDI, job creation,
income generation, growth, export diversification and increased foreign exchange earnings.
SEZs are supposed to benefit the host country and the investors established there. For the gov-
ernment, SEZs create new job opportunities, permit the development of export-oriented indus-
tries, increase export, thus foreign exchange receipts, stimulates foreign investments, tend to
contribute to infrastructure development, and can also constitute potential markets for domestic
raw materials and natural resources.

Yet, the African SEZ’s objectives are manifold. Not only do they include the economic purposes
mentioned above but also broader social concerns for some of them. In South Africa, for instance,
besides boosting economic activities, the SEZ law explicitly mentions that it aims at creating
“decent work and other economic and social benefits in the region in which it is located.”42

As known, the question of decent work forms part of the Sustainable Development Goals
(SDGs) to be achieved by 2030,43 which South Africa integrates into its SEZ program. As further

36See Law (Dahir) No. 1/61/462 of 30 December 1961 creating the free port zone of Tangier.
37See Mauritius Export Processing Zones Development Authority Act, Act 46 of 1990.
38See Loi no. 74-06 du 22 avril 1974 portant statut de la zone franche industrielle de Dakar.
39Dean Spinanger, Objectives and Impact of Economic Activity Zones—Some Evidence from Asia, 120(1)

WELTWIRTSCHAFTLICHES ARCHIV 64, at 65 (1984) (emphasis added).
40In fact, some commentators attribute the failure of SEZs in Africa to this conception of schemes as second-best policy

unlike their counterparts in Asia. See Howard Stein, Africa, Industrial Policy, and Export Processing Zones: Lessons from Asia,
in GOOD GROWTH AND GOVERNANCE IN AFRICA: RETHINKING DEVELOPMENT STRATEGIES 322-344 (A. Noman et al. eds.,
2011).

41See Stiglitz, supra note 23, at 31-32.
42See South Africa Special Economic Zones Act, Act No. 16 of 2014, Section 4(1)(h).
43Sustainable Development Goal 8 reads: “Promote sustained, inclusive and sustainable economic growth, full and pro-

ductive employment and decent work for all”.
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elaborated by the SDGs agenda, decent work comes with “full and productive employment and
decent work for all women and men, including for young people and persons with disabilities, and
equal pay for work of equal value.”44 Other “social benefits” of South African SEZ legislation
include environmental protection, which is why, as part of incentive packages, an SEZ developer
can access SEZ funds for environmental impact improvement post-establishment in the SEZ.45

In Rwanda, one rationale for establishing the SEZ is the promotion of “a high-quality business
climate with an emphasis on environmental protection.”46 To this end, Article 39 of Rwandan SEZ
legislation states that developers (i.e. individuals or legal entities with a license to establish and
develop an SEZ), operators (i.e. entities licensed to operate an SEZ), and users (licensees to carry
out activities in an SEZ) must comply with laws determining modalities for protection, conser-
vation and promotion of the environment.47 In the Democratic Republic of Congo (DRC), prior
environmental and social impact assessments, including mitigation plans for these impacts, pre-
cede the designation of a special economic zone.48 The same holds for Kenya, where a proposed
project’s “environmental and social impact” determines the issue of a license to operate in the
SEZ.49 Consequently, sustainable development is an essential value in African SEZ schemes.

III. Measures Chosen to Promote SEZs in Africa

While the most frequently cited benefits of SEZs are the increase in foreign exchange earnings
through export and FDI, SEZs in Africa, to many commentators, are, except for a few, nothing
more than white elephants.50 Despite the negative view surrounding African SEZs, it is common
for governments to provide established companies in SEZs with corporate and business tax
exemptions for several years. Likewise, SEZs also have in common the exemption from duties
they grant to goods coming from outside the customs territory of the implementing government
for as long as they remain in the SEZs before an eventual re-exportation.

Fiscal incentives usually encompass tax breaks, tariff reductions or duties exemptions, and in
some instances, exemptions from export taxes. It is worth noting that it is widespread for govern-
ments to combine these incentives to ensure a robust result of the policy objectives of the SEZ
schemes. Tax breaks are the measures par excellence of SEZ incentives. They come in the forms
of profit, corporate, income and sales tax relief, as well as repatriation of profits. As will be discussed

44Sustainable Development Goals, Target 8.5. The indicators toward meeting this target include growth in youth employ-
ment rate in the formal and informal sectors, and the ratification and implementation of fundamental ILO labor standards and
compliance in law and practice.

45See South Africa, Regulations Made in Terms of Section 41 of the Special Economic Zones Act, 2014 (Act No. 16 of 2014),
Government Gazette No. 39667, 9 February 2016, Section 4(7). The establishment of the South African SEZ Fund responds to
the needs to achieve the obejectives of the SEZ Act, including that of “decent work and other economic and social benefits”
mentioned above. See id., Section 4(1).

46See Rwandan Law N°05/2011 of 21 March 2011, supra note 33, Article 3(7).
47Id., Article 39.
48See Democratic Republic of Congo, Loi N° 14/022 du 07 juillet 2014 fixant le régime des zones économiques spéciales en

République Démocratique du Congo, Article 3. The public body in charge of administering SEZs is responsible to monitor the
respect of environmental standards by SEZ developers and operators. See id., Article 25(4).

49See Kenya Special Economic Zones Act, No. 16 of 2015, Section 27(3).
50See, e.g., Peter L. Watson, Export Processing Zones: Has Africa Missed the Boat? Not Yet!, WORLD BANK AFRICA REGION

WORKING PAPER SERIES NO. 17 (May 2001), THOMAS FAROLE, SPECIAL ECONOMIC ZONES IN AFRICA: COMPARING

PERFORMANCE AND LEARNING FROM GLOBAL EXPERIENCES (2011), at 61 et seq. “White elephant” is an expression designating
a megaproject, often an infrastructure, which generates more costs than benefits to the community it is supposed to serve. This
metaphor of the white elephant as a ruinous gift originates in the tradition of Indian princes who offered themselves this
sumptuous, yet poisoned, gift, since it involved excessive maintenance costs. This expression is generally associated with mega-
projects Global South’s countries. For an overview of the concept as applied in these infrastructure projects in the developing
world, see James A. Robinson & Ragnar Torvik,White Elephants, 89(2-3) J. PUB. ECON. 197 (2005). See also Douglas Z Zeng,
Global Experiences with Special Economic Zones : Focus on China and Africa, POLICY RESEARCH WORKING PAPER NO. 7240
(2015) (arguing that one recipe for the failure of Africa’s SEZs reside in starting with too many programmes at once).
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below, tax relief constitutes revenue foregone which enters into consideration in the characterization
of a measure as a subsidy. From a trade point of view, a tax break is considered to be “essentially a gift
from the government, or a waiver of obligations due, and it is clear that the market does not give such
gifts.”51 This is because tax relief makes the recipient better off than it would have otherwise been
absent the measure since it would have been subject to the country’s regular taxation regime.

Tariff reductions or exemptions usually take the forms of soft duty drawbacks/exemptions for
imports/ VAT refunds for imports, and even export duties exemptions. A duty drawback is a
refund of import duties paid on inputs when the final product is exported. In a way, they help
producers located in SEZs to be competitive on the global market since the drawbacks, in effect,
reduce production costs. The Gambia, for instance, combines many of these incentives. They
include exemption from import and excise duties on goods produced within or imported within
the SEZ and also exemption from corporate tax and municipal tax.52 These incentives, some of
which would also qualify in themselves as subsidies, are contingent upon the beneficiaries’ expor-
tation of “at least” 80% of their outputs.53

Non-fiscal incentives, on the other hand, are of many forms, including direct transfer of funds, the
reimbursement of transport costs for exports, etc. Of these, direct payments are prima facie very
controversial. Direct payments, whether in the form of grants or otherwise, have been found to con-
fer a benefit to the recipient, similar to revenue foregone, thus potentially amounting to a subsidy.
The reason is that direct money transfers place the recipient in “a better position” than it otherwise
would have been in the marketplace.54 While instances of direct payments are rare, Tunisia is one of
the African countries providing direct pre-establishment support to SEZ firms in the form of a “pre-
mium” when a firm engages in anti-pollution endeavors in relation to its activities within the SEZ.55

One also notes the provision of infrastructure and other services at below cost, such as infra-
structure development, warehousing facilities and preferential land rental. In Nigeria, for instance,
the SEZ law provides for rent-free land at the construction stage, with the normal rent to be deter-
mined post-establishment.56 Other non-fiscal incentives stem from the provision of a special
regime for labor relations, simplified commercial procedures related to imports (the manifestation
of which includes no import or export licensing required and no quantitative restrictions), to sim-
plified procedures to set up commercial activity.

In summary, SEZs generally come with three types of incentives to companies, namely services
(transport, telecommunication) of a higher quality than what obtains in other parts of the coun-
tries, waiver of import and export duties between goods coming and exiting SEZs, and exemption
of profits from corporate and income tax.

C. International Trade Law Implications of Global South SEZs
SEZs as instruments of industrial policies have implications on the establishing countries’
international obligations even though SEZs have been around for centuries. International rules
can either facilitate these measures or constrain them by requiring that they should be abolished.

51Panel Report,United States—Measures Affecting Trade in Large Civil Aircraft (Second Complaint), WT/DS353/R, adopted
(as modified) 23 March 2012, para. 7.170.

52See The Gambia Investment and Export Promotion Act, 2010 (Act No. 3 of 2010), adopted 26 May 2010, Article 80.
53Id., Article 80. Per standard WTO case law, revenue foregone such as corporate tax or municipal tax may qualify as

prohibited subsidies if their granting is contingent on export performance. See Appellate Body Report, United States—
Tax Treatment for “Foreign Sales Corporations”, WT/DS108/AB/R, adopted 20 March 2000, paras 93-121.

54Panel Report, European Communities and Certain member States—Measures Affecting Trade in Large Civil Aircraft, WT/
DS316/R, adopted (as modified) 1 June 2011, para. 7.1501.

55Law No. 92-81 of 31 August 1992 creating the Economic Activities Parks, Article 8(b).
56Nigeria Export Processing Zones Decree 1992 (No. 63 of 1992), supra note 26, Section 18(1)(f).
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While international investment agreements (IIAs) usually act as facilitators,57 for instance, by pro-
viding favorable conditions for investors, support measures, often to attract FDI under an IIA,
may not always sit well with WTO rules. Although no WTO-covered agreement explicitly
addresses SEZs, incentives granted under these schemes may fall under WTO rules, notably
on subsidies. Measures taken to promote SEZs, including goods produced in them, equally fall
under regional trade agreements provision. The consistency of developing countries’ SEZ pro-
grams with global and regional trade rules is, thus, worth analyzing.

I. Trade in Goods Manufactured in SEZs for Preferential Tariff Treatment

Besides the question of subsidies, analyzed later, as an industrial policy tool, SEZs also require
attention concerning goods not necessarily destined for export outside the regional trade agree-
ments to which the implementing country belongs but destined for the regional market. While the
issue is relatively settled under domestic law, since goods produced under SEZs are generally des-
tined for export and may only enter the customs territory of the establishing country after paying
the usual import duties,58 the question is fairly different when the same goods can be sent in the
market of partner states under an RTA.

Indeed, through SEZ incentives, notably tariff exemptions, foreign firms may be inclined to
access the RTA domestic markets through tariff-jumping. In other words, SEZ-produced goods
could be exempt from import duties as though they are obtained in the territory of one of the state
parties to the RTA, absent appropriate measures. The reduction of tariffs among the RTA partners
translates into the reduction of export costs to firms located in these countries, a situation that
may also benefit foreign firms established in an RTA member’s SEZ, which are already benefitting
from production costs in the form of incentives. Conversely, disallowing goods obtained in an SEZ
from the RTA tariff exemption may also act as a disincentive for the localization of extra-RTA
firms in an RTA country’s SEZ, thus defeating the very purpose of their creation. While a
too-generous rule may place local producers at a disadvantage vis-à-vis SEZ-established firms,
a too-stringent regulation also comes with drawbacks.

1. Rules of Origin and their Importance for Goods Produced in SEZs
The treatment of goods manufactured in SEZs for preferential tariff treatment’s purpose is one of
the challenging issues confronting RTAs. From the earlier discussion, the question of whether
these products benefitting from incentives can still compete “fairly” with other goods in the free
trade area is legitimate. The central issue is the “origin” of goods that can benefit from preferential
tariff treatments and whether goods produced in SEZs should be excluded from tariff preferences
and thus considered as any other third-country product.

However, there is no one-size-fits-all approach for treating goods manufactured in SEZs in
trade agreements. According to the World Customs Organization’s (WCO) guidance on free trade
zones, “some” FTAs, on the one hand, include a special provision which excludes products
obtained in the SEZs from gaining the origin status to be eligible for preferential tariff treatment.59

The exclusion of SEZ-manufactured goods is guided by the arguments posited earlier, consisting

57The ICSID Case of Antoine Goetz and Others v The Republic of Burundi (I), ICSID Case No. ARB/95/3, Award
(10 February 1999), is reminder of the relevance of IIAs to SEZ scheme, especially for foreign firms establishing abroad
to take advantage of SEZ incentives. On the interactions between SEZ laws and investment law, see Julien Chaisse,
Dangerous Liaisons: The Story of Special Economic Zones, International Investment Agreements, and Investor–State
Dispute Settlement, 24(2) J. INT’L ECON. L. 443 (2021).

58See, e.g., Nigeria Export Processing Zones Decree 1992 (No. 63 of 1992), Section 17; Law No. 1/015 of 31 July 2001 on the
Creation of a Free Zone Regime in Burundi, B.O.B., 2001, n° 7bis, p. 794, Articles 52 and 53; Rwandan Law no.5/2011 of 21/03/
2011, Article 34.

59WORLD CUSTOMS ORGANIZATION, PRACTICAL GUIDANCE ON FREE ZONES (2020), at 63.
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of considering these goods as somewhat “subsidized”, for they benefit from fiscal and other incen-
tives that reduce the cost of production. Another reason to maintain a restrictive approach to
Rules of Origin (RoOs), including for SEZ-manufactured goods, is to limit the opportunity for
freeriding. The United States has been particularly erratic in this area. For instance, before the
North American Free Trade Agreement (NAFTA) renegotiation and the passing of the United
States-Mexico-Canada Agreement (USMCA) Implementation Act in the US, goods manufactured
in the US FTZ did not confer origin as US-manufactured goods for preferential tariff purposes.60

Indeed, the US NAFTA Implementation Act provided that goods produced in US FTZs were not
to be treated as originating in any NAFTA country upon entry into the US customs territory.61

The new USMCA Implementation Act,62 which repealed the former Act,63 initially scrapped this
restriction before making a U-turn only eleven months later. Indeed, under the January USMCA
Implementation Act 2020, FTZs-originating goods were no longer denied preferential tariff treat-
ment.64 The reason for this paradigm shift seemed at variance with the Trump Administration’s
views and desire to “stop the bleeding” from factory closures, job losses and trade deficits.65 One
would have expected somewhat stricter RoOs for SEZ-produced goods to keep in the spirit of
NAFTA’s renegotiations objectives.66 From the turn of things, however, the removal of this relax-
ation resulted from a drafting mistake immediately addressed by making a set of “technical cor-
rections”.67 Therefore, a few months later, this restriction disqualifying SEZ-manufactured from
UMSCA’s preferential tariff was restored,68 thus reflecting the US’s enduring position under
NAFTA.69

On the other hand, “many” FTAs in the world grant originating status to products manufac-
tured in SEZs and have an explicit provision for the inclusion of SEZs in the FTA.70 FTAs do so
because the general understanding is that goods produced in SEZs are eligible for tariff preferences
as they are originating goods in the territory of the FTA’s contracting parties and meet the appli-
cable origin criteria.71 Nevertheless, the guidance adds that even in this case of admission of SEZ-
made products as originating, “the territorial definition” of an SEZ “may impact on eligibility to
benefit from a preferential tariff treatment”.72 Since FTAs generally apply to the customs territory
of its parties, an explicit FTA provision is required to include goods produced in SEZs in cases
where national legislation defines an SEZ as being outside its customs territory.73 How domestic

60See Act to Implement the North American Free Trade Agreement (19 U.S.C. 3301), Public Law 103-182, 8 December
1993 [H.R. 3450].

61Id., Section 202(a)(2)(A).
62See United States-Mexico-Canada Agreement Implementation Act, Public Law 116-113, 29 January 2020 [H.R. 5430].
63Id., Section 601.
64Id., Section 202.
65OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE, SUMMARY OF OBJECTIVES FOR THE NAFTA RENEGOTIATIONS 6

(2017) https://ustr.gov/sites/default/files/files/Press/Releases/NAFTAObjectives.pdf.
66Note that the question of RoOs sat at the center of NAFTA renegotiations. On these, the objectives were to “update and

strengthen the rules of origin, as necessary, to ensure that the benefits of NAFTA go to products genuinely made in the United
States and North America” and to ensure that the RoOs “incentivize the sourcing of goods and materials from the United
States and North America”. See id.

67As known, technical corrections are a frequent tool used by US legislators to address drafting errors post enactment. The
use of technical corrections is particularly pronounced in tax laws. See, e.g., Utility Solid Waste Activities Group v.
Environmental Protection Agency, 236 F.3d 749 (D.C. Cir. 2001), 753 (stating that “Congress, with some regularity particularly
in the tax area, makes technical corrections to legislation, [ : : : ] by enacting corrective legislation”).

68See Consolidated Appropriation Act, 2021, Public Law 116-220, 27 December 2020, Division O, Title VI (“United States-
Mexico-Canada Agreement Implementation Act Technical Corrections”), Section 601(b)

69Arguing that the USMCA RoOs are more restrictive than under the NAFTA, see Thomas J. Schoenbaum, The Biden
Administration’s Trade Policy: Promise and Reality (in this special issue).

70WCO, PRACTICAL GUIDANCE ON FREE ZONES, supra note 59, at 62.
71Id.
72Id.
73Id.
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customs laws define SEZs will impact the treatment of goods produced in them, especially because
the Revised Kyoto Convention considers that “any goods introduced [in SEZs] are generally
regarded, insofar as import duties and taxes are concerned, as being outside the Customs
territory.”74 In other words, the Revised Kyoto Convention stipulates that goods located in
SEZs are considered outside a country’s Customs territory concerning import duties and taxes.
The corollary of this situation is that goods sold by a company established on the domestic market
to an entity established in an SEZ are considered an export for duties and tax purposes. States
could, therefore, establish SEZs to produce goods that may be denied origin status, thus excluded
from the tariff liberalization schemes in the FTA.

Rules of origin are, therefore, of utmost importance in this scenario, and the tendency seems to
favor granting originating status to goods manufactured in SEZs even though some countries’
practices, such as the US, are far from the epitome of consistency. Rules of origin refer to the
specific rules applied by a country or group of countries for assigning national origin to a product.
The WTO Agreement on Rules of Origin refers to them as “laws, regulations and administrative
determinations of general application applied by any Member to determine the country of origin
of goods.”75 An attributed origin may designate a country, even a region or part of a country,
depending on the circumstances. Origin can also designate a group of countries, for example,
within the framework of a customs union or a free trade area. The rules of origin thus make
it possible to apply to each product a tariff, any restrictions, specific trade defense rules (such
as anti-dumping or countervailing duties), and, where applicable, tariff preferences or exemptions
agreed between the trading partners. Conversely, they prevent non-qualifying originating goods
from benefiting from the preferential tariff treatment offered under a trade regime.

It follows that the origin of goods is essential for countries’ customs purposes and the func-
tioning of a regional trade agreement. Countries’ tariff schedules usually set different rates for the
same products depending on their origin. While these differentiated rates would typically violate
the cardinal MFN principle, they could result from preferential tariffs accorded to developing
countries to implement the Generalized System of Preferences (GSP) scheme76 or a WTO
waiver,77 constituting a somewhat “positive” discrimination. Rules of origin further find their
importance in the implementation of trade policies, notably, as relevant for this paper, in the field
of trade remedies.78 RoOs will therefore serve as the basis for the correct determination of the
countervailing duties to be imposed on goods originating in SEZs if they are found to contravene
the subsidies rules.

For regional trade agreements and goods produced in partner countries’ SEZs, RoOs define the
conditions to which the goods traded between the state parties must comply before they can ben-
efit from the exemption from customs duties on imports. They are referred to as “preferential”

74See International Convention on the Simplification and Harmonization of Customs Procedures (known as “Revised Kyoto
Convention”), (entered into force 2 February 2006), Specific Annex D, Chapter 2.

75WTO Agreement on Rules of Origin, Article 1.1. Note that the WTO Agreement on Rules of Origin does not currently
specify one RoO for all WTO Members. Rather, WTO Members still enjoy a latitude to decide on the rules to determine the
origin of goods entering their territory. See Panel Report, United States—Rules of Origin for Textiles and Apparel Products,
WT/DS243/R, adopted 21 July 2003, paras. 6.25 & 6.73 (US—Textiles Rules of Origin).

76See GATT Differential and More Favourable Treatment Reciprocity and Fuller Participation of Developing Countries,
Decision of 28 November 1979 (28 November 1979), GATT Doc L/4903, BISD 26S/203 (“Enabling Clause”). The Enabling
Clause allows WTO-developed countries to provide more favorable tariff treatment to goods originating in developing coun-
tries and LDCs, thus the importance of ensuring that these goods, in fact, originate in the beneficiary countries.

77For instance, the United States obtained a waiver, pursuant to Article IX:3 of the WTO Agreement, to grant preferential
market access to goods originating in a select group of sub-Saharan African Countries under the African Growth and
Opportunity Act (AGOA). See Council for Trade in Goods, African Growth and Opportunity Act (AGOA as amended),
Request for a Waiver, WTO Doc. G/C/W/713, 16 July 2015. For an overview of the AGOA and its gradual transformation
into a reciprocal trade agreement, see Regis Simo, The AGOA as Stepping Stone for USA-Africa Free Trade Agreements, 17(3) J.
INT’L TRADE L. & POL. 115 (2018).

78See, e.g., WTO Agreement on Rules of Origin, Article 1.2. See also Panel Report, US—Textiles Rules of Origin.
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RoOs as opposed to “non-preferential” RoOs in the context of the WTO. Preferential RoOs are
particularly important in Free Trade Areas (FTAs) and less so in Customs Unions with a common
external tariff regardless of the point of a good’s entry.79 In FTAs, preferences are only accorded to
goods originating in a state party to the FTA.80

International trade is predicated on granting preferential tariffs, whether on a global MFN
basis, unilaterally in the context of the GSP, or bilaterally in a reciprocal trade agreement.
RoOs ensure that advantages granted to goods originating in beneficiary countries do not benefit
imports from third countries. Third countries could be tempted to fraudulently confer on goods
produced in their territory, the origin of a state benefitting from tariff preferences. Likewise, RTAs
might want to exclude goods manufactured in SEZs from preferential tariff treatment for many
reasons, including the protection of their own domestic industries and the preservation of fair
competition in the market of a regional trade agreement.

2. African RTAs and the Treatment of Goods Produced in SEZs
African countries face the challenge of SEZs regulation at national, regional and multilateral levels.
While industrial policies like this usually garner domestic approvals, for they address economic
and social challenges, participation in RTAs could appear as an obstacle. This is because, depend-
ing on the framing of the rules, goods originating in one country’s SEZ may be denied preferential
tariff treatment in an RTA, thus considered as goods from a third state subject to the default/global
MFN tariff. The support for such exclusion may result from the sentiments among African policy-
makers that established firms in African SEZs are far from being genuinely African.81 Since most
of the capital is foreign, the reasoning continues, they do not always benefit the local economies
and should equally not benefit from preferential tariff liberalization. However, denying such a
benefit would also renege on one of the motives of creating what is referred to in the African
trade agreement context as “regional economic communities” (RECs). Likewise, not all firms
established in SEZs are foreign-owned. Denying originating status to all SEZ-produced goods
would, therefore, also penalize national and other African investors.

The formationofAfricanRECs responds topolitical andeconomic imperatives.Understanding these
rationales is essential for graspingwhy the fate of goodsproduced inSEZs forpreferential tariff treatment
matters. While from a political standpoint, a united Africa free from colonial bondage was the prime
motive, achieving a level of industrialization capable of integrating African economies into the global
trading system underpins the formation of RECs.82 Of themany RECs created in the aftermath of inde-
pendence,83 onlyeightare recognizedby theAfricanUnionasbuildingblocs toward theconcretizationof

79In a CU, once a third country’s good has paid the required tariffs, it is able to circulate freely within the region, meanwhile
FTAs are prone to trade deflection, hence the prominence of RoOs in that setting. See generally Gabriel Felbermayr, Feodora
Teti and Erdal Yalci, Rules of Origin and the Profitability of Trade Deflection, 121 J. INT’L ECO. 103248, 1 (2019).

80Article XXIV:8 of the GATT expressly states that a WTO-compliant FTA is one where duties and other restrictive regu-
lation of commerce are eliminated in products “originating” in the constituent territories of that FTA. See Panel Report,
Canada—Certain Measures Affecting the Automotive Industry, WT/DS139/R, adopted (as modified by the Appellate Body
Report), 19 June 2000, para. 10.55 (Canada—Autos), stating that Article XXIV cannot be used to justify measures providing
advantages to goods originating in a country not party to an RTA.

81Especially because some of these established firms, when disputes arise, tend to rely on existing bilateral investment trea-
ties, where they exist, as the ICSID disputes against Burundi have shown. See Antoine Goetz and Others v The Republic of
Burundi (I), supra note 57. See also ICSID Case, Antoine Goetz and Others v The Republic of Burundi (II), ICSID Case No.
ARB/01/2, Award (21 June 2012). These claims arose as a result of the host state’s failure to honor the terms of the free zone
certificate, amounting, in the eyes of the Tribunal, to indirect expropriation. The claimants in these cases were Belgian nation-
als who were the main shareholders of companies incorporated in Burundi and governed by Burundian law, for the purpose of
benefitting from the free zone regime.

82Regis Y Simo, The African Continental Free Trade Area in a Stagnating Multilateral Trading System: On the Likely (Ir)
Relevance of the Enabling Clause, 29 ITAL. YRBK. INT’L L. 53, at 58 (2019).

83It is worth noting that the oldest Customs Union in the world, the Southern African Customs Union (SACU) established
in 1910, was obviously not created after the wave of independence, unlike the ones referred to in this paper.
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theAfricanEconomicCommunity.84Theyare theArabMaghrebUnion(AMU),85 theCommonMarket
for Eastern and Southern Africa (COMESA),86 the Community of Sahel-Saharan States (CEN-SAD),87

the East AfricanCommunity (EAC),88 the Economic Community of Central African States (ECCAS),89

the Economic Community of West African States (ECOWAS),90 the Intergovernmental Authority on
Development (IGAD),91 and the Southern Africa Development Community (SADC).92 Not all of these
RECs contain provisions relating to goods produced on SEZs. Practice is inconsistent, even though the
tendency seems to favor granting origin to SEZ-produced goods.

Arab Maghreb Union
The AMU Treaty provides for the gradual removal of obstacles to trade in goods.93 In light of this
aim, Arab Maghreb Union countries concluded a Trade Protocol in 1991 where they agreed to
remove customs duties, taxes and charges having equivalent effects imposed on imports of products
originating in their respective jurisdictions.94While containing rules of origin, this Protocol does not
address SEZ products but goods wholly obtained and those that undergo a substantial transforma-
tion.95 Therefore, the AMU Trade Protocol is silent on the treatment of SEZ-made goods.

COMESA
The COMESA Treaty requires goods originating in the Member States to be eligible for common
market treatment. It refers to the Protocol on Rules of Origin for the definition of these products.96

Like any RTAs, the COMESA Protocol on Rules of Origin sets the criteria for distinguishing goods
produced within the Member States and the others for preferential tariff treatment. Concerning
goods produced in COMESA Member States’ SEZs, Article 2.12 of Part II-Chapter 2 of the
COMESA RoOs Protocol stipulates that they “shall be granted preferential tariff treatment if they
meet the requirements of the COMESA Rules of Origin.”97 COMESA RoOs provide the classic
criteria that goods must meet to qualify as originating, namely wholly obtained and substantial
transformation.98 If goods meet these requirements, they will be treated as originating and will
benefit from preferential tariff treatment regardless of their being made in an SEZ.

East African Community
The EAC Treaty provides for a progressive establishment of an East African Customs Union and
CommonMarket and invites the Partner States to eliminate, among others, tariff and non-tariff barriers
on goods.99 The Protocol on the establishment of the East African Customs Union was adopted to give

84See Treaty Establishing the African Economic Community, 3 June 1991, 30 ILM 1241 (1991), entered into force 12 May
1994.

85Treaty instituting the Arab Maghreb Union, 17 February 1989, 1546 UNTS 160.
86See Treaty establishing the CommonMarket for Eastern and Southern Africa (COMESA), 5 November 1993, 2314 UNTS

130.
87Treaty establishing the Community of Sahel-Saharan States, 4 February 1998,
88Treaty for the Establishment of the East African Community (EAC), 30 November 1999, 2144 UNTS 255.
89Treaty for the Establishment of the Economic Community of Central African States (ECCAS), 18 October 1983, available

at https://hdl.handle.net/10855/19087.
90Treaty of the Economic Community of West African States (ECOWAS), 28 May 1975, 1010 UNTS 17.
91Agreement Establishing the Inter-Governmental Authority on Development (IGAD), 25 November 1996.
92Treaty of the Southern African Development Community (SADC), 17 August 1992, 32 ILM 116; UN Reg. No. I-52885.
93See AMU Treaty, supra note 85, Articles 3 and 4.
94See Convention Commerciale et Tarifaire entre les Pays de l’Union du Maghreb Arabe (1991), Article 2, available at https://

maghrebarabe.org/fr/wp-content/uploads/2020/09/convention-commerciale-et-tarifaire.pdf.
95Id., Article 3.
96COMESA Treaty, Article 48.
97COMESA Protocol on Rules of Origin, Procedures for the Implementation of the Protocol on Rules of Origin Chapter 2,

Article 2.12 available at https://www.comesa.int/wp-content/uploads/2022/01/COMESA_Protocol-on-Rules-of-Origin.pdf.
98COMESA Protocol on Rules of Origin, Rule 2.
99See EAC Treaty, Articles 2, 5 and 75.
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meaning to this aspiration.Concerninggoods thatwill benefit fromtheremovalof tradebarriersbetween
Partner States,100 the Protocol stipulates that only originating products that meet the RoOs provisions
qualify.101This iswhattheEACCustomsUnionRoOsweredevisedtoclarify.102 Inattributingoriginating
status to wholly produced103 and substantially transformed goods,104 the EAC RoOs do not treat goods
produced in SEZs differently fromother products originating in Partner States. This is a change of para-
digm from the 2005 EAC Customs Union Regulations, Annex VII on Export Processing Zones, which
deniedoriginating status to SEZ-made goods and treated themas anyother imports in theEACcustoms
union.105

Interestingly, however, EAC RoOs do not confer originating status to final goods whose inputs
from other Partner States were subject to subsidies regardless of the amount of subsequent work
and processing.106 This exception may apply in an SEZ context if the goods manufactured in them
are later used as inputs for goods produced outside SEZs. The latter will not benefit from preferential
treatment on the final goods if SEZ-made inputs meet the EAC subsidy threshold. In other words,
subsidized inputs in an SEZ deprive outputs of preferential treatment under the EAC customs union.

IGAD

Regarding the IGAD, its objectives include the harmonization of its Member States’ trade policies,
including to “promote and realize the objectives of the [COMESA] and the [EAC].” IGAD’s mem-
bership is indeed made of some COMESA states, which are, at the same time, EAC states, so much
that one can seriously question, at least from a trade liberalization point of view, the raison-d’etre
of the IGAD as a separate entity.107 As of the date of this writing, IGAD does not have a robust
trade instrument for harmonizing trade and customs policies. It follows that most of the goods
traded by its Member States among themselves are done under the COMESA or the EAC regime,
including how these regimes deal with SEZ-produced goods.

ECOWAS
ECOWAS is the only African RTA among the AU-recognized RECs108 explicitly refusing to grant
preferential tariff treatment to goods originating in SEZs.109 Article 7, dealing with “goods pro-
duced in free zones or under special economic regimes”, states precisely the following:

100See Protocol on the Establishment of the East African Customs Union, Articles 10 and 13.
101Id., Article 14.
102See EAC Customs Union Rules of Origin (2015), Legal Notice No. EAC/139/2022.
103Id., Rules 4 and 5
104Id., Rules 4 and 6.
105See the 2005 East African Community Customs Union (Export Processing Zones) Regulations, Annex VII, Regulation

14(b) (stating that “goods which are brought out of an export processing zone and taken into any part of the customs territory
for use in the customs territory or services provided from an export processing zone to any part of the customs territory, shall
be deemed to be imported into the customs territory of the Partner States.”)

106Id., Rule 8.6. The EAC Protocol on the East African Customs Union requires Partner States to notify subsidy measures
without precluding the possibility of levying countervailing duties on subsidized products.

107This questioning is without prejudice to the fact that IGAD’s objectives extend beyond trade cooperation and cover
issues such as peace and stability in the Horn of Africa, sometimes sensitive to armed conflicts and subject to humanitarian
crises. Therefore, peace and security cooperation are as important as economic cooperation.

108The West African Monetary Union (WAEMU), better known by its French acronym UEMOA, another west African RTA,
also denies originating status to SEZ-produced goods. See Protocole additionnel n°1/2009/CCEG/UEMOA, modifiant le Protocole
additionnel n°III/2001, instituant les règles d’origine des produits de l’UEMOA, Article 8. Exceptions to this general rule in UEMOA
concern finished goods for which taxes have already been paid and manufactured products for which the inputs are taxed higher
than finished products.

109See ECOWAS Protocol A/P1/1/03 of 31 January 2003 Relating to the Definition of the Concept of Products Originating
from Member States of the Economic Community of West African States.
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“Goods transformed within the framework of economic or suspensive Customs regimes or
certain special regimes involving the suspension or partial or total exemption from Customs
duties on inputs shall in no case be considered as originating products.”

It follows that, regardless of the local content of the final product, it will not be recognized as
originating when obtained in an SEZ.

SADC
Under SADC RoOs, a product is considered as originating in a Member State if it meets one of the
following criteria: wholly obtained, substantial transformation, and change in tariff heading of the
output from non-originating input.110 Like previous RECs, SADC RoOs do not distinguish SEZ-
made products from the rest for preferential tariff purposes. One can therefore conclude that
goods made in SADC Member States’ SEZs are treated the same as non-SEZ-produced goods.

3. RoOs for Goods Produced in SEZs under the AfCFTA
With the creation of the AfCFTA, the question of rules of origin and goods manufactured in SEZs
acquired another level of complexity for African states. AfCFTA’s main objective is the creation of
a single continental market for goods and services, which, associated with the free movement of
business persons and investments, will pave the way for establishing a continental Customs
Union.111 With a market spanning 54 African Union Member States, the AfCFTA is today the
largest free trade area in the world in terms of membership, with the potential to also become
one of the largest integrated markets in terms of volume of trade when fully implemented.
The progressive elimination of tariffs and non-tariff barriers to trade in goods is one of the means
to achieve a united continental market.112 Adopting an AfCFTA Agreement’s Protocol on Trade
in Goods serves to achieve a liberalized market for trade in goods.113

As an FTA, AfCFTA Agreement also provides RoOs in goods and services. The services RoOs
govern the conditions to benefit from service liberalization as a service supplier established in one
State Party, whether by being a national or a permanent resident. 114 For the AfCFTA Agreement,
goods will be eligible for preferential treatment only if “they are originating in any of the State
Parties” in accordance with RoOs conditions and criteria and other product-specific rules to
be developed.115 These “criteria and conditions” stipulated in Article 13 of the Protocol on
Trade in Goods are located in Annex 2 of the Protocol on Trade in Goods.116 This is also where
the definition of an SEZ is provided. Indeed, Article 1(u) of Annex 2 to the AfCFTA Protocol on
Trade in Goods describes them as “Special Economic Arrangements” or “Special Economic
Zones”. It then defines them as “special regulatory provisions applicable in a geographical demar-
cation within a State Party’s Territory where the legal, regulatory and fiscal and Customs schemes,
applicable to business differ, generally in a more liberal way, from those in application in the rest of
that State Party’s Territory”.117

110See Annex I to the SADC Protocol on Trade Concerning the Rules of Origin for Products to Be Traded Between the
Member States of the Southern African Development Community, Rules 2, 4

111See AfCFTA Agreement, Article 3 (for AfCFTA’s general objectives).
112Id., Article 4(a).
113See AfCFTA Agreement, Protocol on Trade in Goods, Article 2.
114For a preliminary discussion on AfCFTA Agreement’s services RoOs, see Regis Y. Simo, Trade in Services in the African

Continental Free Trade Area: Prospects, Challenges and WTO Compatibility, 23(1) J. INT’L ECO. L. 65, at 92-94 (2020).
115AfCFTA Agreement, Protocol on Trade in Goods, Article 13. This is also in line with GATT Article XXIV:8 mentioned

above.
116AfCFTA Agreement, Protocol on Trade in Goods, Annex 2—Rules of Origin.
117Id., Article 1(u) (emphasis added).
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For goods produced in SEZs, the AfCFTAAgreement’s Protocol on Trade in Goods addresses them
as a “complementary” policy in Part VII of the Agreement (including “infant industries” policies118

and “state trading enterprises” policies).119 The Agreement recognizes the right of AfCFTA State
Parties to “support the establishment and operation of special economic arrangements or zones
for the purpose of accelerating development.”120 The developmental aspect of SEZs is therefore
acknowledged. However, for goods in SEZs, the Protocol on Trade in Goods seems to distinguish,
although elusively, between products “benefitting from” SEZs121 and the trade of products “manufac-
tured” in SEZs.122 For the former, i.e. goods “benefitting” from SEZs, the regulations will intend to
address how they should be treated, while the latter deals with how they would be traded.

For products “benefitting” from SEZs, Article 23(2) of the AfCFTA Agreement’s Protocol on
Trade in Goods states that the Council of Ministers will develop appropriate regulations, which
“shall be in support of the continental industrialization programmes [sic]”. Therefore, SEZs form
part of the continental industrial programs and the treatment of goods in them is crucial to real-
izing these objectives. The development of these regulations constitutes outstanding issues under
the RoOs negotiations.123 For goods “manufactured” in SEZs, their trade within the AfCFTA is
subject to RoOs.124 In this regard, Article 9(1) of Annex 2 of the Protocol on Trade in Goods
stipulates that they “shall be treated as originating” goods if they meet the requirements of the
RoOs. Moreover, State Parties are required to “take all necessary measures” to ensure that goods
which are traded under cover of proof of origin and which, during their transportation use an SEZ
situated in their territory, “shall remain under the control of the Customs Authority and are not
substituted by other goods”.125 In other words, Customs Authorities shall ensure that goods that
transit through SEZs are not substituted with goods manufactured in SEZs or brought from other
places simply for the purpose of being shipped to the destination market. Goods smuggling is
known to be a real problem within SEZs,126 hence the imperative of strict and effective customs
controls. However, transiting goods in SEZs may require handling necessary to preserve the com-
modities in good condition, which would be tolerated.127

Interestingly, an outstanding provision addresses a situation where a product is imported from
a State Party into an SEZ. This is generally the case for inputs for the manufacturing of other
products. The end product would eventually qualify as originating in the SEZ subject to under-
going substantial processing or transformation per the RoOs criteria.128 This would be in contra-
diction with EAC RoOs that deny originating status to final goods whose inputs come from an
SEZ.129 Criteria for determining the origins of goods under the AfCFTA RoOs are classic ones.
The first is the “wholly obtained” product in a State Party,130 and the second criterion is the

118AfCFTA Agreement, Protocol on Trade in Goods, Article 24 (stating that AfCFTA State Parties may take measures to
protect an infant industry “having strategic importance” at the national level).

119AfCFTA Agreement, Protocol on Trade in Goods, Article 25 (providing for transparency and notification requirements
for state trading enterprises).

120Id., Article 23(1).
121Id., Article 23(2).
122Id., Article 23(3).
123See AfCFTA Agreement, Protocol on Trade in Goods, Annex 2, Article 42.
124AfCFTA Agreement, Protocol on Trade in Goods, Article 23(2).
125AfCFTA Agreement, Protocol on Trade in Goods, Annex 2, Article 9(2).
126See, e.g., WTO Panel Report, Colombia—Indicative Prices and Restrictions on Ports of Entry, WT/DS366/R, adopted 20

May 2009, para. 7.612.
127This is because “operations exclusively intended to preserve Products in good condition during storage and transpor-

tation” do not confer origin on a product. See AfCFTA Agreement, Protocol on Trade in Goods, Annex 2, Article 7(1)(a).
128AfCFTA Agreement, Protocol on Trade in Goods, Annex 2, Article 9(3) (footnote 4 indicates that this is an “outstanding

provision”). Per the RoOs criteria, this would exclude operations that do not confer origin such as the one indicated in note
127 above pursuant to Article 7(1)(a) of Annex 2 of the Protocol on Trade in Goods.

129See EAC Customs Union Rules of Origin (2015), Rule 8.6.
130AfCFTA Agreement, Protocol on Trade in Goods, Annex 2, Articles 4 and 5.
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“substantial transformation” in a State Party.131 It is out of the scope of this paper to study these
criteria in detail. Suffices it to say that goods manufactured in SEZs must meet these criteria to be
treated as originating in one State Party and benefit from preferential tariff treatment. The
AfCFTA Agreement, therefore, treats SEZ-produced goods as originating, as most African
RECs studied earlier.

As mentioned above, African countries face challenges in treating SEZ-produced goods not
only in the AfCFTA (continental) but also in the RECs (regional). The AfCFTA’s regime thus
adds another layer of complexity to the matters. FTAs created by RECs are recognized as
AfCFTA’s “building blocs”,132 thus a potential for overlap and even conflict of RoOs and treat-
ment of SEZ-produced goods if not carefully framed and implemented. There is no apparent con-
flict between AfCFTA RoOs and many African RECs FTAs RoOs concerning the treatment of
goods produced in SEZs. They agree that goods produced in SEZs will be granted preferential
tariff treatment as any goods manufactured in the “territory” of State Parties. One can, therefore,
not anticipate significant legal problems with the free movement of goods produced in African
countries’ SEZs under AfCFTA rules.

One such challenge lies with ECOWAS RoOs that do not recognize SEZ-produced goods as
originating products and the EAC RoOs that exclude outputs made from subsidized inputs. How,
then, to reconcile ECOWAS restrictive regime for SEZ-produced goods with AfCFTA liberal
regime? For a long time, overlapping membership in African RTAs has been identified as one
of the central and tenuous problems preventing them from realizing their full potential.133 The
DRC, which belongs to at least six RECs,134 is often pointed out as an example of this problem.135

As a result of this observation, AfCFTA aims to “resolv[e] the challenges of multiple and over-
lapping trade regimes to achieve policy coherence.”136

One solution to the problem of overlapping and conflicting RoOs between AfCFTA and extant
RECs for goods made in SEZs can be found in the AfCFTA conflict rules. It is not novel to deal
with conflicts when two or more treaties concluded between the same parties relate to the same
subject matter. The lex specialis and the lex posterior principles are often used in trade agreements
to address conflicts. Under the lex specialis principle, priority is given to the more specific norm
whenever two or more norms deal with the same subject matter. This is, for instance, the case of
the AfCFTA Dispute Settlement Protocol, which states that it shall apply to all disputes under the
AfCFTA Agreement “subject to such special and additional rules and procedures on dispute set-
tlement contained in the Agreement.”137 That provision further reiterates that if “there is a differ-
ence between the rules and procedures of [that] Protocol and the special or additional rules and
procedures in the [AfCFTA] Agreement, the special or additional rules and procedures shall pre-
vail.”138 This technique would not prove helpful for RoOs of SEZs goods between AfCFTA and
other African RECs since they are all specific norms.

131Id., Articles 4 and 6.
132See AfCFTA Agreement, Preamble, Recital 10 and Article 5(b).
133Simo, supra note 82 at 63.
134Democratic Republic of Congo is member of the Common Market for Eastern and Southern Africa (COMESA), the

Economic Community of Central African States (ECCAS), the Economic and Monetary Community of Central Africa (better
known by its french acronym CEMAC), the Economic Community of the Great Lakes Countries (ECGLC), East African
Community (EAC), the Southern African Development Community (SADC), and also takes part in the COMESA-EAC-
SADC Free Trade Area (known as the “Tripartite” FTA).

135See, e.g., Regis Y Simo, Integrating African Markets into the Global Exchange of Services: A Central African Perspective,
6(2) L. & DEV. REV. 255, at 289-290 (2013).

136AfCFTA Agreement, Recital 6 of the Preamble. See also Article 3(h).
137AfCFTA Agreement, Protocol on Rules and Procedures on the Settlement of Disputes, Article 3(2).
138Id. On the possibilities that such a framing offers with regard to state-to-state disputes and investor-state disputes (a

priori excluded), see Regis Y. Simo, Non-Exclusivity and an Ocean of Possibilities: The AfCFTA Jurisdictional Lex
Specialis, TRANSNATIONAL DISPUTE MANAGEMENT (2021, forthcoming), available at https://ssrn.com/abstract=4304687.
See also Regis Y Simo, The (Domestic) Enforcement of AU International Economic Law Instruments: Exploring the
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On the other hand, lex posterior (derogat legi priori) signifies that “a legal rule arising after a
conflicting legal rule prevails over the earlier rule to the extent of the conflict.”139 The principle
applies, for our purposes, to the provisions of conflicting treaties between the same parties,140 in
this case, between AfCFTA Agreement’s State Parties and RECs State Parties. Of the existing rules
to solve conflicts between treaties, the Vienna Convention on the Law of Treaties (VCLT) has
codified the lex posterior principle. Article 30 VCLT addresses conflicts regarding “successive
treaties relating to the same subject matter”. It applies to all types of treaties regardless of the
subject matter and the number of parties provided the treaties have been concluded at different
times – as there must be an earlier and a later treaty for overlap and conflict to arise – and are still
in force, and the parties are the same.

However, resorting to this provision to solve a conflict between two treaties is subject to Article
30(2) VCLT, which contains a subordination clause. Accordingly, “[w]hen a treaty specifies that it
is subject to, or that it is not to be considered as incompatible with, an earlier or later treaty, the
provisions of that other treaty prevail.” In other words, if a later treaty expressly concedes priority
to an earlier treaty, Article 30 VCLT will not apply. This provision is, however, silent about a later
treaty clause claiming priority over an earlier treaty, as is the case with AfCFTA Agreement (the
later treaty) and existing RECs FTAs (earlier treaties).

Article 19 of the AfCFTA Agreement contains a conflict rule, which would be relevant for treat-
ing SEZ-produced goods under the AfCFTA RoOs and other (overlapping and conflicting) RoOS,
such as the ECOWAS and EAC. Article 19(1) states the following:

In the event of any conflict and inconsistency between this Agreement and any regional
agreement, this Agreement shall prevail to the extent of the specific inconsistency, except
as otherwise provided in this Agreement.

This provision suggests that the liberal RoOs under the AfCFTA Agreement that confers origi-
nating status to SEZ-produced goods will prevail over conflicting restrictive RoOs in ECOWAS for
the ECOWAS Member States that are also AfCFTA State Parties. As ECOWAS Member States
have all signed the AfCFTA Agreement, this would, at first sight, seem straightforward if drafters
had not included another element of complexity in the texts.

The phrase “except as otherwise provided in this Agreement” in paragraph 1 of Article 19 of the
AfCFTA Agreement is given meaning in Article 19(2), which stipulates:

Notwithstanding the provisions of Paragraph 1 of this Article, State Parties that are members
of other regional economic communities, regional trading arrangements and custom unions,
which have attained among themselves higher levels of regional integration than under this
Agreement, shall maintain such higher levels among themselves.141

Paragraph 2 takes into account the fact that RECs are AfCFTA’s building blocs and that not all
RECs are at the same level of integration. It aims to prevent integration backsliding if more
advanced ones were to be required to slow down on their efforts for deeper integration.
However, the incidence of this provision on RoOs in extant RECs is unclear and even contradic-
tory. This provision ensures that RECs regimes (including their RoOs) function in parallel with
AfCFTA rules when these RECs “have attained among themselves higher levels of regional

Desirability of Direct Effect, in THE EMERGENT AFRICAN UNION LAW 417, at 431-435 (Olufemi Amao, Michèle Olivier and
Konstantinos D. Magliveras (eds., 2021).

139See AARON X. FELLMETH AND MAURICE HORWITZ, GUIDE TO LATIN IN INTERNATIONAL LAW (2009) at 174.
140Id.
141See also Article 8(2) of the AfCFTA Agreement’s Protocol on Trade in Goods asking State Parties that are
members of other RECs to maintain a higher level of trade liberalization among themselves and, where possible, improve on

them.
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integration” than under the AfCFTA Agreement. Article 8(2) of the AfCFTA Agreement’s
Protocol on Trade in Goods repeats the same call by asking State Parties that are members of
other RECs to maintain a higher level of trade liberalization among themselves and, where pos-
sible, improve on them.142 Improving on these higher levels of liberalization might entail further
restriction on goods produced in SEZs as they may be deemed subsidized, which would conflict
with AfCFTA RoOs concerning SEZ-produced merchandise.

The AfCFTA Agreement has erected “best practices” in the RECs as one of its core principles at
the same level as MFN, national treatment, reciprocity, etc.143 Unless one considers restrictive
RoOs for goods produced in SEZs a bad practice, this would seem to form part of the RECs
“acquis” that the AfCFTA Agreement aims to preserve.144 While this relationship would benefit
from further clarification, notably how RECs’ level of liberalization and “best practices” are incor-
porated by reference in the AfCFTA, the undefined term “higher levels of regional integration” is
another hurdle worth clarifying in the future.

II. SEZ Schemes as Subsidies: Fiscal and Non-Fiscal Incentives

Even though some incentive measures could also be reviewed in light of the WTO Agreement on
Trade-Related Investment Measures (TRIMs)145 and the General Agreement on Trade in Services
(GATS),146 the Agreement on Subsidies and Countervailing Measures (ASCM) is the one that best
applies to the incentives offered in African SEZs.

1. WTO Subsidies Rules and African SEZs
WTO rules allow Members to recourse to trade defense instruments by adopting restrictive mea-
sures in response to particular circumstances. For example, state support practices to promote
access of their products to international markets that cause distortions and disrupt the normal
functioning of the market of importing countries are considered unfair and predatory competitive
practices in the territory of the importing countries. Generally speaking, a trade defense instru-
ment, or trade remedy, is a tool that a state can use to protect itself in the event of these unfair
trade practices or a massive increase in imports that could destabilize a domestic industry. While
the granting of export subsidies, such as SEZ-induced measures, may be tolerated in certain

142The AfCFTA modalities for trade in goods negotiations display the acceptance that some AfCFTA countries negotiate
individually while others that have achieved a higher level of integration among themselves do so in blocs. See, e.g., EAC
[Draft] Goods Schedules for “Category A” products, Legal Notice No. EAC/321/2022, 6 September 2022.

143AfCFTA Agreement, Article 5(l).
144Id., Article 5(f).
145See, e.g., Panel Report, Indonesia—Certain Measures Affecting the Automobile Industry, WT/DS54/R, adopted 23 July

1998, paras. 14.47 et seq. (holding against Indonesia’s contention that the TRIMs Agreement and the ASCM were not mutu-
ally exclusive). Per Article 1 of the TRIMs Agreement, it applies to “to investment measures related to trade in goods”. SEZ
incentives such as internal tax advantages or subsidies are among the types of advantages which, if tied to a local content
requirement, can fall within the scope of the TRIMs Agreement. Therefore, the TRIMs Agreement applies whenever a country
requires of the foreign firm the purchase of a certain amount of domestic goods as a condition for establishing in an SEZ. Such
a measure would also fall afoul of Article 3.1(b) of the ASCM which prohibits subsidies contingent upon the use of domestic
over imported goods as discussed later.

146Article XV of the General Agreement on Trade in Services (GATS) addresses services subsidies and invites WTO
Members to enter into negotiations to develop disciplines on subsidies including countervailing procedures in trade in ser-
vices. This provision requires these negotiations to “recognize the role of subsidies in relation to the development programs of
developing countries and take into account the needs of Members, particularly developing country Members, for flexibility in
this area.” Id., Article XV:1. Negotiations have generally stalled since the launch in 1995. Until 2011, only 18 submissions on
the exchange of information, none of which from Africa, had been recorded. See WTO, Negotiations on Trade in Services—
Report by the Chairman, Ambassador Fernando de Mateo, to the Trade Negotiations Committee, WTO Doc. TN/S/36 21
April 2011, at 74-75. The Working Party on GATS Rules last met in October 2016, and no significant progresss has been
recorded since then. Until negotiations of these disciplines are complete, WTO Members remain free to continue subsidizing
their service sectors, including those located in SEZs.
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instances, such as to support developing countries’ industrial policies, some export subsidies are
only an aggressive and unfair means of promoting the development of exports. The role of WTO
rules is to balance and distinguish between justifiable and prohibited measures.147

Of the three main trade defense instruments – anti-dumping, safeguard, and countervailing
measures – countervailing measures148 respond to imports of products benefiting from undue
subsidies, such as SEZs incentives. No blanket provision in the WTO ASCM addresses SEZs
as such. Instead, the measures chosen by governments to promote SEZs are those caught by
WTO rules. To better grasp the WTO ASCM’s relevance to incentives provided in SEZs, some
conceptual clarifications are worth making. The WTO ASCM defines a subsidy as a financial con-
tribution by a government or a public body conferring benefit to the recipient.149

For the ASCM, a financial contribution occurs each time a government makes contributions
with a monetary, economic or financial value.150 As mentioned earlier regarding the measures
taken to promote SEZ schemes, financial contributions can take many forms. They range from
a direct transfer of funds (grants, loans, equity participation), potential direct transfers of funds or
liabilities (loan guarantees, for example), and public revenues uncollected or forfeited receivables.
A contribution may also have financial value without a direct transfer of funds, such as supplies of
goods or services or purchase of goods. The ASCM Agreement, therefore, adopts a rather broad
conception of the term “financial contribution.”

According to Article 1.1 of the SCM Agreement, the financial contribution presupposes that
revenue “otherwise due” is foregone or not collected. This implies that government authorities
have collected less revenue than they could have collected in normal circumstances. On the other
hand, revenue foregone means that the government has given up a right to raise revenue that it
should or could have collected.151 Since governments remain free to choose which transactions to
tax, provided they respect WTO rules, what is otherwise due “depends on the rules of taxation that
each Member [ : : : ] establishes for itself.”152 It follows that one must compare the tax that a gov-
ernment would have otherwise collected “but for” a contested measure. Note that footnote 1 to
Article 1.1(a)(1)(iii) ASCM provides an exception for “the exemption of an exported product from
duties or taxes borne by the like product when destined for domestic consumption, or the remis-
sion of such duties or taxes in amounts not in excess of those which have accrued”, which the
ASCM states “shall not be deemed to be a subsidy.”

Pursuant to Article 1.2 ASCM, the Agreement only covers “specific” subsidies. Specificity, as
further elaborated by Article 2 ASCM, implies that a challenged subsidy must be able to expressly
benefit certain enterprises rather than others.153 So, suppose firms established in an SEZ are the
only ones to benefit from a government incentive defined as a subsidy under Article 1.1 ASCM. In

147While the WTO ASCM does not contain a preamble to guide the interpretation of its object and purpose, standing Panel
and Appellate Body reports hold that ASCM’s objectives are to “strengthen and improve GATT disciplines relating to the use
of both subsidies and countervailing measures, while, recognizing at the same time, the right of Members to impose such
measures under certain conditions.” See Appellate Body Report, United States—Final Countervailing Duty Determination
with respect to certain Softwood Lumber from Canada, WT/DS257/AB/R, adopted 17 February 2004 (“US—Softwood
Lumber IV”), para. 64.

148See Article VI of the GATT on Anti-dumping and Countervailing Duties.
149See Article 1.1 ASCM.
150See Appellate Body Report, US—Softwood Lumber IV, para. 52.
151Appellate Body Report, United States—Tax Treatment for “Foreign Sales Corporations”, WT/DS108/AB/R, adopted 20

March 2000, para. 90.
152Id.
153Article 2.1(a) stipulates that to determine whether a subsidy is specific to an enterprise, industry or group of enterprises

or industries within a jurisdiction, “the granting authority, or the legislation pursuant to which the granting authority operates,
explicitly limits access to a subsidy to certain enterprises.”What matters is to establish that subsidy favors some firms over the
others.
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that case, the criterion of “specificity” will be met.154 The first threshold question is to determine
whether an SEZ program effectively meets the requirement to qualify as a subsidy.

The India – Export Related Measures dispute required the Panel to address the compatibility of an
SEZ scheme with the ASCM. In that case, the US challenged a set of measures provided by India in
its SEZ program, alleging that they amounted to export subsidies and were thus incompatible with
the ASCM. The measures included the following: (i) exemption from customs duties on imports
into, and exports from, an SEZ to every developer or entrepreneur; (ii) the exemption from
India’s Integrated Goods and Services Tax (IGST) of all goods imported by a unit or a developer
in the SEZ; and (iii) the deduction, from the corporate income tax base of an entrepreneur, of
the export earnings of the entrepreneur’s SEZ Unit.155 The Panel had no difficulty concluding that
these measures amounted to subsidies as they constituted financial contributions.156 The Panel
argued that the reasons behind the creation of SEZs were immaterial so long as India forewent rev-
enue otherwise due, thus conferring a benefit. Indeed, for the Panel, while “the promotion of exports
is a key reason” behind the SEZ Scheme, other reasons included “the generation of additional eco-
nomic activity, investment, and employment, and the maintenance of India’s sovereignty.”157

Following the definition of a subsidy, it is worth noting that the ASCM prohibits two types of
subsidies: subsidies contingent upon export performance158 and subsidies contingent on the use of
domestic products in preference to imported products (i.e. import substitution subsidies).159 In
India – Export Related Measures, the complainant argued that the subsidies under the SEZ pro-
gram were contingent, in law and, in fact, on export performance. All three SEZ measures were
found to meet this threshold as they were all contingent on export performance and thus pro-
hibited.160 It is worth noting that, contrary to the case of RoOs, where subsidized inputs can result
in a denial of originating status to the final product,161 the ASCM does not consider duty exemp-
tion on raw materials and intermediate inputs in the manufacturing of the final products for
export as prohibited subsidies.162 In other words, SEZ-produced goods made of subsidized inputs
may still be denied originating status for preferential tariff treatment in ECOWAS and EAC, even
if they may not fall afoul of the rule prohibiting export subsidies.

These rules that apply to all WTO Members come with some exceptions. To begin with, WTO
Members say that they recognize that “subsidies may play an important role in economic develop-
ment programs of developing country Members,”163 thereby acknowledging the importance of sub-
sidies, including thosemade in the framework of SEZ promotion, for developing countries’ industrial
policies. Consequently, developing countries can, by virtue of the following provisions, continue to
grant export subsidies contingent on export performance without violating WTO rules.

Article 27.2 of the SCM Agreement provides:

The prohibition of paragraph 1(a) of Article 3 shall not apply to:
(a) developing country Members referred to in Annex VII.
(b) other developing country Members for a period of eight years from the date of entry into
force of the WTO Agreement, subject to compliance with the provisions in paragraph 4.

154See, e.g., Panel Report, EC and Certain Member States—Large Civil Aircraft, supra note 54, para. 7.1223 (stating that “a
subsidy available in a designated region within the territory of the granting authority is specific, even if it is available to all
enterprises in that designated region”).

155See Panel Report, India—Export Related Measures, supra note 18, para. 7.145.
156Id., paras. 7.364, 7.380 and 7.403.
157Id., paras. 7.363, 7.379 and 7.402 (emphasis added).
158ASCM, Article 3.1(a).
159ASCM, Article 3.1(b).
160Panel Report, India—Export Related Measures, supra note 18, para. 7.533.
161See EAC Customs Union Rules of Origin (2015), Rule 8.6; ECOWAS Protocol A/P1/1/03, Article 7.
162See generally ASCM, Article 1.1(a)(1)(ii) Footnote 1. See also ASCM Annex II and Annex I Item (g).
163ASCM, Article 27.1 (emphasis added).
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According to this provision, some developing countries benefit from a blanket exemption
(Article 27.2(a)), while a phase-out is provided for other developing countries (Article 27.2
(b)). These provisions protect qualifying countries’ SEZ programs from the ASCM’s prohibition
of export subsidies. In other words, if measures used to promote SEZs and attract investment were
to qualify as prohibited subsidies contingent upon export, they would be shielded from inconsis-
tency from WTO rules by Article 27 provisions.

Annex VII of the SCM Agreement, titled “Developing country Members referred to in para-
graph 2(a) of Article 27”, provides:

The developing country Members not subject to the provisions of paragraph 1(a) of Article 3
under the terms of paragraph 2(a) of Article 27 are:
(a) Least-developed countries designated as such by the United Nations which are Members
of the WTO.164

(b) Each of the following developing countries which are Members of the WTO shall be sub-
ject to the provisions which are applicable to other developing country Members according to
paragraph 2(b) of Article 27 when [gross national product] per capita has reached $1,000 per
annum: Bolivia, Cameroon, Congo, Côte d’Ivoire, Dominican Republic, Egypt, Ghana,
Guatemala, Guyana, India, Indonesia, Kenya, Morocco, Nicaragua, Nigeria, Pakistan,
Philippines, Senegal, Sri Lanka and Zimbabwe.

Paragraph (b) of Annex VII provides that countries will graduate from this list if their Gross
National Product (GNP) per capita reaches USD 1,000. It is fitting to note that this provision
is a testimony that special and differential treatment is not a lifetime permit but a mere license
that gives these countries time to gradually bring their domestic support programs into conform-
ity with the ASCM. The license expires when a beneficiary’s GNP attains the designated thresh-
old.165 This is also in line with the spirit of the Enabling Clause, which stipulates that developing
countries and LDCs are expected to graduate from special and differential treatment as their
capacity to participate more fully in multilateral trade increases.166

When that is the case, listed countries will be subject to paragraph 2(b) of Article 27 ASCM and
required to phase out export subsidies within eight years “from the date of entry into force of the
WTO Agreement.” Contrary to some developing countries’ views, especially those listed in Annex
VII(b) ASCM, the Panel in India – Export Related Measures clarified that this period ran from the
entry into force of the WTO Agreement in 1995 and consequently expired in 2003.167 India had
argued, supported by Egypt and Sri Lanka, that the period of phasing out export subsidies for

164As of December 2022, Africa hosts 33 UN-designated LDCs, of which the following 26 are WTO Members: Angola,
Benin, Burkina Faso, Burundi, Central African Republic, Chad, Democratic Republic of the Congo, Djibouti, Gambia,
Guinea, Guinea-Bissau, Lesotho, Liberia, Madagascar, Malawi, Mali, Mauritania, Mozambique, Niger, Rwanda, Senegal,
Sierra Leone, Togo, Uganda, United Republic of Tanzania and Zambia. African LDCs negotiating WTO accession are
Comoros, Ethiopia, Sao Tome and Principe, Somalia, South Sudan, and Sudan. As of the date of this writing, Eritrea has
not signalled intention to join the WTO. SEZ programs of the 26 African LDCs WTO Members are therefore covered by
Annex VII of the ASCM.

165The WTO Secretariat relies on the three most recent years for which data are available for its annual publication of
Annex VII(b) countries’ GNP per capita. See Ministerial Conference, Implementation-Related Issues and Concerns,
Decision of 14 November 2001, WT/MIN(01)/17, 20 November 2001, para. 10.1 (stating that the threshold of GNP per capita
of USD 1,000 per year is met when Annex VII(b) Members reach USD 1,000 in constant 1990 dollars for three consecutive
years).

166See Enabling Clause, supra note 76, Paragraph 7. It is worth noting that graduation is currently subject to a tension
between developed-country and developing-country Members on the continued relevance of SDT to some developing coun-
tries that some countries argue no longer deserve it. For subsidies and countervailing duties, the US, for instance, took to step
to unilaterally graduate some countries from the developing countries’ status while at the same time categorizing others, self-
designated as developing, as LDCs. See Office of the US Trade Representative Designations of Developing and Least-
Developed Countries Under the Countervailing Duty Law (10 February 2020) 85 FR 7613 (FR Doc 2020-02524) 7613–7616).

167Panel Report, India—Export Related Measures, supra note 18, paras. 7.52-7.53.
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graduating countries should be counted from the graduation date.168 According to India, holding
the entry into force of the WTO Agreement as the starting point would deprive the mandatory
language of paragraph (b) of Annex VII of its effectiveness and diminish the value of special and
differential treatment in favor of developing countries by distinguishing between graduating
developing countries and the others.

This case proves that SEZ incentives can generate disputes and effectively go against the WTO
rulebook. Indeed, the Panel found that the impugned measures, i.e. (i) exemption from customs
duties on imports into or export from the SEZ, (ii) the exemption from IGST on imports into the
SEZ, and (iii) the deduction of export earnings from the taxable base for corporate income tax
qualified as a “financial contribution” within the meaning of Article 1 ASCM. Since they were
contingent in law upon export performance – i.e. export was the condition for granting these
financial contributions – the Panel had little difficulty concluding that they were incompatible
with Article 3.1(a) ASCM.169 The respondent was also found to either grant or maintain subsidies
against the provision of Article 3.2 ASCM.170

However, one peculiarity of the India – Export Related Measures dispute for African SEZs is
that India had graduated from Annex VII(b) and Article 27.2(a) ASCM. Had this not been the
case, its measures would have been compliant with the rules thanks to its status as a developing
country. This implies that SEZ schemes from countries such as Senegal, Tanzania or Lesotho are
covered by the exception and not inconsistent with the WTO ASCM. Of the 164 WTO Members,
as of the date of this writing, 44 are from Africa. Of these 44 countries, 26 are LDCs.171 Those
qualifying African countries, therefore, i.e. those that have not graduated from Annex VII(b)
ASCM, continue to benefit from special and differential treatment for export subsidy rules, includ-
ing subsidies provided in their SEZ programs.172 Conversely, this dispute clamors for the end in
the near future of fiscal incentives that countries such as Kenya or Cameroon (featured in Annex
VII(b)) use to champion their SEZ programs.173

2. AfCFTA Subsidies Rules and their Relevance on SEZs Measures
Apart from WTO rules, RTAs frequently contain trade defense instruments to help fight against
unfair trade practices. Like the WTO, RTAs also allow recourse to trade remedies when confronted
with unfair trade practices. An unfair practice, such as subsidies to goods produced in SEZs, has an
ambivalent effect in practice. While systematically penalizing producers of the imported goods, as
they would find it difficult to compete with goods obtained under “unfair” terms and conditions, this
situation could, at the same time, favor consumers, for they would purchase the same commodity at
a lower price. However, governments feel the urge to intervene to ensure equal chances for all com-
petitors. In this intervention, RTAs State Parties rank the community interests higher than

168Id., paras. 7.24 and 7.26.
169Id., para. 7.533. The Panel exercise judicial economy on whether the measures were equally contingent “in fact” on export

performance. See id., para. 7.534.
170Id., para. 7.533. Granting a subsidy is enough to meet the threshold of prohibition.
171Unlike the developing country membership, which criterion is self-selection, the WTO LDC list is taken from the United

Nations (UN) taxonomy. See Article XI:2 of the Agreement establishing the World Trade Organization. On the evolution of
the self-selection principle from the earlier works of the UN until its adoption by the multilateral trading system, including
today’s challenges at the WTO concerning its continued value and relevance, see Regis Y. Simo, Developing Countries and
Special and Differential Treatment, in INTERNATIONAL ECONOMIC LAW— (SOUTHERN) AFRICAN PERSPECTIVES AND PRIORITIES

233 (Kholofelo Kugler and Franziska Sucker eds., 2021).
172See, however, Article 27.5 ASCM (requiring to phase out export subsidies on goods upon reaching export competitive-

ness) and Article 27.10 ASCM (subjecting developing countries’ export of a particular good to countervailing duties if the
subsidies exceed the de minimis requirements).

173However, if the graduating country’s GNP falls back below the USD 1,000 threshold, it shall be reinstated in the Annex
VII(b) ASM list, implying availability of the subsidies for SEZ programs. SeeMinisterial Conference, Implementation-Related
Issues and Concerns, Decision of 14 November 2001, WTO Doc. WT/MIN(01)/17, 20 November 2001, para. 10.4.
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consumers’ opportunity for cheaper goods against the producers’ loss in revenue along the way.
Trade remedies, therefore, ensure equitable market shares among all economic actors by rebalancing
rights and obligations under the RTA. Like with the RoOs, the effect of the “penalty” for subsidized
goods originating in SEZs is a denial of the bound or applied preferential MFN tariffs rate.

Despite the presence of trade remedies instruments in several intra-African trade agreements,174

practice does not display their use to be an everyday occurrence. The first intra-African trade dispute
on the imposition of a trade remedy, which could have been resolved before a regional court but
found its way to the WTO,175 is a testimony of this dearth.176 Nevertheless, the AfCFTA Agreement
does not derogate from this established practice in almost all RTAs worldwide by providing its own
rebalancing mechanism. Pursuant to Article 17(1) of the AfCFTAAgreement’s Protocol on Trade in
Goods, “nothing [ : : : ] shall prevent State Parties from applying [ : : : ] countervailing measures.”
Hence, State Parties can use countervailing measures if they determine that a subsidized product
is entering their domestic market. The only requirement is to do so “subject to the provisions”
of the Protocol itself.177 For the practical modalities of application, this provision refers to
Annex 9 of the AfCFTA Agreement on Trade Remedies while at the same time insisting on the
compatibility of AfCFTA countervailing measures with the relevant WTO law.178

Indeed, Article 2 of Annex 9 stipulates the following:

State Parties may, with respect to goods traded under the provisions of this Annex, apply
[ : : : ] countervailing [ : : : ] measures as provided for in [Article 17] of the Protocol on
Trade in Goods, this Annex and the AfCFTA Guidelines in accordance with relevant
WTO Agreements.

Annex 9 contains procedural and substantive provisions. From a procedural standpoint, the imposing
State Party must investigate before taking action. There is also an invitation to hold consultations and
favor the peaceful resolution of possible conflicts.179 From a substantive standpoint, the incorporation
of WTO Agreements by reference signifies that AfCFTA’s countervailing measures must be WTO-
compliant. AfCFTA’s countervailing duties rules thus appear to concede superiority to WTO rules on
subsidies, which, for interpretative purposes, will take priority in case of conflict.180 It follows that while
AfCFTA’s rules have direct applicability to SEZs created by State Parties, they must still follow the
WTO ASCM since the latter remains applicable in the event of a conflict.

The AfCFTA Guidelines on Implementation of Trade Remedies confirm the pervasiveness of
WTO provisions by stating that “relevant provisions of the WTO Agreements [ : : : ] relating
to trade remedies may apply, where applicable” pending the adoption of the Guidelines.181

174See, e.g., ECOWAS Regulation C/REG 5/06/13 Relating to the Imposition of Countervailing Duties, done at Abidjan, 21
June 2013; EAC Customs Union (Subsidies and Countervailing Measures) Regulations (2004).

175Panel Report,Morocco—Definitive Anti-Dumping Measures on School Exercise Books from Tunisia, WT/DS478/R, dated
27 July 2021. For a review of this case, see Oluyori Ehimony and Maryanne Kamau, Panel Report in Morocco—Definitive Anti-
Dumping Measures on School Exercise Books from Tunisia (DS578), 2 AFRICAN JOURNAL OF INTERNATIONAL ECONOMIC LAW
142 (2021).

176Regretting this missed opportunity, see Regis Simo, “The Tunisia/Morocco Scuffle at theWTO: AMissed Opportunity to
Establish a Record of Regional Interstate Trade Disputes or a Chance to Contribute to Shaping WTO Jurisprudence?”,
(Afronomicslaw Blog, 4 April 2019), available at https://www.afronomicslaw.org/2019/04/03/the-tunisia-morocco-scuffle-
at-the-wto-a-missed-opportunity-to-establish-a-record-of-regional-interstate-trade-disputes-or-a-chance-to-contribute-to-
shaping-wto-jurisprudence/ (accessed 30 November 2022).

177AfCFTA Agreement, Protocol on Trade in Goods, Article 17(1) (introductory sentence).
178Id., Article 17(2).
179AfCFTA Agreement, Protocol on Trade in Goods, Annex 9, Article 7(1) and Article 14 (referring to the Dispute

Settlement Protocol that will govern “any dispute” arising out of the interpretation and application of the Annex “taking into
account the special nature of trade remedies”).

180See the discussion on Article 30 VCLT above.
181AfCFTA Agreement, Protocol on Trade in Goods, Annex 9, Article 13(2).
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The caution—“where applicable”—and the option—“may apply”—do not really matter for our
purpose since the Guidelines must still conform with “relevant WTO Agreements.”182 The caveat
merely signals that AfCFTA State Parties, also WTO Members, may directly apply relevant WTO
provisions on subsidies and countervailing measures to other African countries’ SEZ-made prod-
ucts under the AfCFTA Agreement. Whether any dispute arising from applying such a measure
would be a WTO dispute or an AfCFTA dispute remains to be refined, as it could be a potential
incentive for forum shopping.183

The requirement that the AfCFTAGuidelines on subsidies must comply withWTOASCM raises
another legal issue worth clarifying in the future. In fact, as mentioned above, Article 27 ASCM
provides special and differential treatment to developing countries in recognition of the important
role that subsidies play in the economic development programs of these countries.184 Likewise, the
AfCFTA Agreement contains its own provisions to guarantee a variable geometry and special and
differential treatment to State Parties to “ensur[e] comprehensive and mutually beneficial trade in
goods” as a recognition that State Parties are at “different levels of economic development” or “have
individual specificities.” 185 Flexibilities can take the form of “an additional transition period in the
implementation” of the AfCFTA Agreement.186 How, then, do AfCFTA State Parties ensure com-
pliance with the WTO ASCMwhile granting flexibility to deserving AfCFTA State Parties to pursue
their industrial policies through SEZs? It is unclear whether granting flexibilities in the AfCFTA to
State Parties in addition to special and differential treatment of Article 27 ASCM would fail to con-
form with theWTO rules incorporated by reference. In other words, it is not clear whether AfCFTA
State Parties can get more special and differential treatment by combining the WTO and AfCFTA
Agreement or whether any AfCFTA-compliant special and differential treatment must stop at the
level authorized by the ASCM. The AfCFTA Trade Remedies Guidelines would need to clarify this
scenario that risks diminishing the value of variable geometry and AfCFTA flexibility provisions if
the WTO Agreement were to take precedence.

Since the AfCFTA Guidelines on trade remedies’ implementation remain a work in progress,
its relationship with existing RECs is also imprecise.187 In effect, “[p]ending the adoption of the
AfCFTA Guidelines, the relevant provisions of [ : : : ] regional economic communities agreements
relating to trade remedies may apply, where applicable.”188 This provision further consecrates the
co-existence of AfCFTA rules and RECs, as alluded to earlier in the case of RoOs. Of course, one
may also argue that since AfCFTA’s countervailing measures are optional – as indicated by the
word “may” – State Parties may still use their relevant RECs’ provisions where they exist to tackle
unfair trade practices as SEZ measures. This argument is reinforced by our discussion on
AfCFTA’s conflict rule that encourages RECs that have achieved a higher degree of integration
to keep it and even improve on it if possible.189 It is very likely that trade remedies in these settings

182Pursuant to AfCFTA Agreement, Protocol on Trade in Goods, Annex 9, Article 2.
183See, for instance, Panel Report, Argentina—Definitive Anti-Dumping Duties on Poultry from Brazil, WT/DS241/R,

adopted 12 May 2003 (where the WTO Panel was presented with a case, the subject matter of which has been adjudicated
before a regional tribunal, the MERCOSUR ad hoc Tribunal). See also the Morocco/Tunisia dispute at the WTO mentioned
above (where the matter could also be solved at regional level). Questioning the opportunity to resolve intra-African trade
disputes at the WTO, see Simo, supra note 138, at 7. However, it is worth noting that the WTO dispute settlement mechanism
provides for exclusive jurisdiction for the preservation of WTO Members’ rights under a WTO-covered agreement. Of note,
equally, is Article 3(4) of the AfCFTA Agreement’s Protocol on Dispute Settlement preventing State Parties from invoking any
other forum on the same matter priorly raised under the Protocol.

184ASCM, Article 27.1.
185AfCFTA Agreement, Protocol on Trade in Goods, Article 6. See also AfCFTA Agreement, Article 5 where the

Agreement’s principles include, among others, variable geometry, flexibility and special and differential treatment.
186Id.
187Once adopted, the AfCFTA Guidelines on the Implementation of Trade Remedies “shall [ : : : ] form an integral part” of

Annex 9 on Trade Remedies. See AfCFTA Agreement, Protocol on Trade in Goods, Annex 9, Article 13(1).
188AfCFTA Agreement, Protocol on Trade in Goods, Annex 9, Article 13(2).
189AfCFTA Agreement, Article 19(2).
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might have helped achieve that higher degree of integration. This implies that SEZ-produced
goods of other AfCFTA State Parties, not Members of a particular REC, may be regulated by trade
remedies provisions of that REC pending the adoption of AfCFTAGuidelines. Despite their recent
nature, it is pretty astonishing that AfCFTA Agreement’s Annex 9 on Trade Remedies and the
provisions relating to subsidies and countervailing measures are, as of date, summary, incomplete
and insufficient to create a robust legal regime for goods produced in SEZs.

Interestingly, unlike WTO ASCM and some extant African RECs, Annex 9 of the AfCFTA
Agreement’s Protocol on Trade in Goods does not define the term “subsidy.” However,
Annex 5, which concerns AfCFTA’s rulebook for eliminating non-tariff barriers (NTBs), consid-
ers subsidies as a “category” of NTBs.190 So, “government aids, including subsidies and tax bene-
fits,”191 are a class of NTBs, which the AfCFTA Agreement calls for the “progressive”
elimination.192 Consequently, SEZ incentives are regulated by AfCFTA’s trade remedies provi-
sions (Annex 9 to the Protocol on Trade in Goods) and those on NTBs (Annex 5 to the
Protocol on Trade in Goods). Admittedly, classifying SEZs incentive measures as NTBs (merely
subject to “progressive” elimination) is a lower threshold compared to them being labelled as sub-
sidies which are prohibited or actionable by WTO Agreements and the AfCFTA Annex 9 (incor-
porating WTO-covered agreements on the matter).

It is worth noting that the reference toWTO rules on subsidies in African RECs is not new. Like
Article 2 of Annex 9 of the AfCFTA Agreement’s Protocol on Trade in Goods, the SADC Trade
Protocol already made way for WTO law to apply when levying countervailing duties.193 The
SADC regime also resembles the AfCFTA in its treatment of subsidies as a form of NTB.
When viewed as an NTB, a SADC Member can request a grace period from the Committee
of trade ministers to maintain a subsidy program.194 This could well be SEZ-induced measures.
The main difference between the SADC Trade Protocol and the AfCFTA Protocol on Trade in
Goods is that the former formally prohibits subsidies, subject to exceptions, while the latter clearly
does not. The result is not far from being the same, in any case. In the case of SADC, a Member
can maintain a subsidy (regarded as an NTB) and even introduce “a new subsidy” (i.e. after the
entry into force of the SADC Treaty prohibiting subsidies) if the subsidy scheme conforms with
WTO provisions.195 This is precisely what the AfCFTA subsidies rules provide in substance. The
influence of SADC Members in drafting AfCFTA trade remedy instruments, notably subsidies
rules, is felt quite strongly.

Although international trade law rules in this paper have focused mainly on “products” fab-
ricated in SEZs, and the accompanying incentives to firms, it is worth noting that the AfCFTA
subsidies rules in trade in services unambiguously encourage State Parties to use subsidies “in
relation to their development programmes [sic]” as “[n]othing in [the] Protocol [on Trade in
Services] shall be construed to prevent” them from doing so.196 This implies that, for our purpose,
establishing a services-only SEZ would comply with AfCFTA rules regardless of the types of incen-
tives granted to established firms. Also, discriminating against foreign services and service sup-
pliers under the AfCFTA Protocol on Trade in Services may escape the disciplines, primarily
because most rules depend on the extent of State Parties’ specific commitments. The non-
prohibition of industrial services subsidies by the AfCFTA services rules is anything but logical.

190AfCFTA Agreement, Protocol on Trade in Goods, Annex 5.
191These measures fall under what the Annex 5 categorizes broadly as “government participation in trade and restrictive

practices tolerated by Governments”. See AfCFTA Agreement, Protocol on Trade in Goods, Annex 5, Article 3(1)(a) and
Appendix 1.

192See AfCFTA Agreement, Article 4(a) and Protocol on Trade in Goods, Article 2(2)(b).
193SADC Protocol on Trade, Article 19(3) (stating that a SADC Member may apply countervailing measures “subject to

WTO Provisions”).
194SADC Protocol on Trade, Articles 19(2) and 3(1).
195SADC Protocol on Trade, Articles 19(4).
196See AfCFTA Agreement, Protocol on Trade in Services, Article 17(1).
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Preventing it would be useless as State Parties may exclude from market access and national treat-
ment commitments the sectors of interest in which they use discriminatory subsidies. One may
argue that State Parties expressly allowed services subsidies simply to nudge AfCFTA State Parties
to open their sectors progressively after growing national champions and avoid the overuse of
MFN exemption lists.197 The slow WTO negotiations on subsidies in the GATS have not been
helpful in framing rules on the matter, leaving each WTO Member’s policy space in this field
untouched. Why would African countries feel the urge to prevent something that is not yet subject
to any multilateral rule in a context where their share in global services trade is not sizable?198

Available data from WTO Members’ trade policy reviews indicate a prevalence of subsidies in
six sectors: tourism and travel-related services; transport services; financial services; telecommu-
nication services; and software development services, information and communication technol-
ogies related services (ICT), data processing services and telephone call center services.199 The
measures include direct grants, tax incentives, preferential credits and guarantees, and equity
injections.200 It is not always easy to distinguish between subsidies for goods and those directed
at services in SEZs. Nevertheless, the WTO Secretariat notes that service providers usually benefit
from SEZ incentives if they either supply their services under mode 1 (otherwise known as cross-
border supply), i.e. to consumers abroad, or directly to established companies in SEZs (i.e. under
mode 3 or mode 4).201 These services generally include inspection, certification, marketing, dis-
tribution, transportation, packaging, and storage services.202 Apart from these services connected
to the production of goods in SEZs, literature also documents instances of services-only SEZs as a
new trend among developing countries.203 It follows that services-only SEZs could also be areas
that African countries may want to explore in attracting investment, including e-commerce plat-
forms, IT-related services, call centers and fintech industries, notably for countries where manu-
facturing may not always be the best option.

D. Conclusion: Cutting the Baby in Half or Finding a Middle Ground on the Treatment
of SEZ-Made Goods?
African countries have embarked rather enthusiastically on the path to establishing SEZs as a nec-
essary tool for their industrialization. African SEZs pursue carefully articulated strategies combin-
ing, through a set of fiscal and non-fiscal incentives, FDI attraction in sectors as varied as
agriculture, textiles, pharmaceutical and automobiles and job creation. These unilateral policies
are without challenges to regional and global trade rules binding on African states. As noted
in this paper, domestic laws treat the products obtained in SEZs as outside their Customs
Territories, meaning, since they are destined for export, they are not directly in competition with
like domestic products until they have been duly imported. However, as further discussed, there
may be issues with the treatment of SEZ-produced goods in the framework of an RTA.

These challenges stem from the treatment of goods produced in these zones that compete
“unfairly” with like products manufactured outside them, not only in the customs territory of
the country establishing the SEZ but also those originating in the customs territory of partner
countries in an RTA. In other words, while goods produced in a Rwandan SEZ may be exported

197Note that Article 4(6) of AfCFTA Agreement’s Protocol on Trade in Services allows departure from the MFN general
obligation by recording exemptions in a list. State Parties’ MFN Exemptions can be used to exclude entire sectors from lib-
eralization, where allowing subsidies may buy them additional time without necessarily excluding these sectors.

198See Simo, supra note 114, at 68.
199Working Party on GATS Rules, Subsidies for Services Sectors, Information Contained in WTO Trade Policy Reviews,

Background Note by the Secretariat, Revision, S/WPGR/W/25/Add.7/Rev.1, 13 January 2015, at 10.
200Id., at 12.
201Id., at 11.
202Id.
203See Panagiotis Delimatsis, Financial Services Trade in Special Economic Zones, 24(2) J. INT’L ECON. L. 277 (2021).
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to Kenyan domestic markets, Kenyan SEZ-produced goods may equally be exported to Rwanda
and enter the Rwandan Customs Territory. The law must therefore provide for criteria to avoid
these goods obtained under unfair conditions to compete with other goods in a region governed by
a free trade agreement. In the example above, this trade agreement could be the EAC Customs
Union or the AfCFTA Agreement.

From the above discussion, the dilemma confronting African countries is the following.
Excluding products manufactured in SEZs from the tariff preferences could reduce the competi-
tiveness of these goods and inputs at the continental level. However, conferring originating status
to these products also comes with the risk of subjecting national production to unfair competition
vis-à-vis these products considering various incentives and the lack of transparency on the origin
of inputs and the nature of the operations undergone by the products exported from SEZs. While
the AfCFTA currently subscribes to the prevalent RECs practice that confers originating status to
SEZ-manufactured products for preferential tariff treatment, this paradigm sometimes conflicts
with other RECs’ views. Considering that RECs are AfCFTA’s building blocs, which have some-
times achieved among themselves a higher degree of integration than the AfCFTA regime, con-
flicts of application are clearly in sight.

While considering goods produced in AfCFTA State Parties SEZs as though they originate in
their customs territory is understandable in light of AfCFTA’s objectives to accelerate continental
industrialization, the weakness of AfCFTA’s subsidies regime, which incorporates WTO rules on
subsidies by reference, deserves urgent refinement. The imperative of guarding against unfair
trade practices of AfCFTA State Parties that can distort competition at the continental level is
as crucial as the need for industrial policies through tolerated SEZ incentive schemes. From a
WTO perspective, several of these schemes would likely escape the subsidy rules thanks to the
special and differential treatment provisions for they are developing countries. It remains unclear
whether the AfCFTA special and differential treatment can be combined with WTO flexibility
rules. However, as seen in the India – Export Related Measures dispute, SEZ incentives can violate
WTO ASCM. Likewise, graduating countries of the WTO ASCM Annex VII, which features some
African non-LDCs, could, in the future, see their measures fall afoul of WTO subsidy rules.
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