
These findings have increased our awareness of the need
for continuous quality improvement to complement
quality assurance.

The relationship between this vulnerable population
and the staff appears to be good, which again would not
be expected given the data reported elsewhere. A
majority (80%) indicated that they had adequate time
with their doctor to discuss the decision and that 75% of
teams were responsive to their concerns (along with 17%
partly responsive). Eighty-six per cent of patients reported
that they recalled saying to their doctor that they agreed
to have ECT. The majority of patients had adequate time
to discuss the treatment options with their families.
Patient satisfaction with ECT suite staff was also high.

The low rate of response may introduce bias into our
findings but the lack of differences noted between the
group at baseline and responders is reassuring. Our find-
ings suggest that in accredited clinics the experiences of
patients, in terms of the consent procedure, need not be
a negative one. Improving the level of information and
ensuring an environment free of coercion are not un-
attainable aims and, if ECT is to continue to be used,
these goals must be met.

We aim to repeat this study to assess the effect of
the introduction of a stimulus dosing prescription policy
and the Mental Health Act 2001 on patient’s perceptions
of their treatment.

Conclusions
With the development of services, higher rates of patient
satisfaction with ECT can be obtained.We agree with

Rose et al (2005) that coercion is inappropriate and
would invalidate consent. However, as shown above, ECT
treatment is not necessarily associated with poor consent
procedures and can be provided in a modern, accredited
service in a manner that is consistent with legal and
ethical principles.
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Assessment of mental capacity: who can do it?

AIMS AND METHODS

To determine the point prevalence of
mental incapacity and the
‘Bournewood gap’ in general adult
and old age mental health in-
patients. The correlation of mental
capacity assessment between doctors
and nurses was investigated. Data
were gathered on one census day for

all general adult and old age psychia-
tric in-patients at three hospital sites.

RESULTS

Half the sample lacked capacity and
one third fell into the ‘Bournewood
gap’. The capacity assessment by
nurses and doctors correlated highly
(k=0.719, P=0.0001).

CLINICAL IMPLICATIONS

‘Bournewood gap’ patients should
have their needs assessed in order to
identify and protect their rights.
Appropriately trained mental health
nursing staff can undertake this
assessment.

Mental capacity is a legal concept related to the ability to

enter into a valid contract. It is gained on entering adult-

hood and is presumed to be present throughout life

unless demonstrated to be permanently or temporarily

lost. To treat a capable patient without consent could be

potentially an assault. In England and Wales, the Mental

Capacity Act 2005 provides a statutory framework to

protect vulnerable people who are not able to make their
own decisions. The Act is underpinned by five key princi-
ples:

. a presumption of capacity

. the right for individuals to be supported to make their
own decisions

Rush et al ECT and consent
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. the right for individuals tomakewhatmight be seen as
eccentric or unwise decisions

. anything done for or on behalf of people without
capacity must be in their best interests

. the least restrictive interventionmust be used.

The Act sets out a single clear test for assessing
capacity which is both ‘decision specific’ and ‘time
specific’. No one can be labelled ‘incapable’ simply as a
result of a particular medical condition or diagnosis
(Department of Health, 2005a).

The Bournewood judgment

Many patients who do not have capacity to consent are
given hospital treatment informally both in the medical
and psychiatric setting (Raymont et al, 2004; Cairns et al,
2005) and it is argued that their rights are not protected.
Protecting the rights of in-patients with mental illness
who lack capacity to consent was highlighted in England
by the Bournewood case (L. v. Bournewood Community
and Mental Health NHS Trust [1998]). A man with autism
who lacked capacity was informally admitted to the
Bournewood hospital. A Court found his admission illegal
and ruled that he could be legally detained only if he were
admitted formally under the Mental Health Act 1983. The
Court of Appeal upheld this decision but the House of
Lords overturned the judgment. However, Lord Steyn
believed that the result was ‘an indefensible gap in our
mental health law’ (House of Lords, 1998). The European
Court of Human Rights later found his detention to be
unlawful and concluded that he was deprived of his
liberty contrary to article 5(1) and article 5(4) of the
European Convention on Human Rights (H.L. v. UK
[2004]).

In 2004, the Department of Health and National
Assembly for Wales issued interim advice to the National
Health Service (NHS) and local authorities for new
procedural safeguards for the protection of those people
falling into the ‘Bournewood gap’. This raised legal, ethical
and workload issues for clinicians.

Method
Following the Department of Health’s interim guidance,
North Staffordshire Combined Healthcare NHS Trust
(catchment population 460 000) introduced guidelines
recommending that all in-patients should be assessed for
mental capacity (to consent or object to hospital admis-
sion for an assessment and/or treatment) by nursing staff
on admission and by a doctor within 72 h of admission.
Locally a semi-structured form was designed for assess-
ment and documentation of capacity for all admissions to
the hospital. The semi-structured questionnaire was
based upon the principles outlined in chapter 15 of the
Mental Health Act Code of Practice (1999). Capacity,
being a functional concept, was determined by the
decision-making process, characterised by the person’s
ability to understand, retain and weigh up information
relevant to the treatment decision in order to arrive at a
choice, and then to communicate that choice. A negative

response to any question defined incapacity. Staff did not
receive formal training in the use of this questionnaire but
guidance notes were provided.

We collected data from the case files of all acute in-
patient admissions to general adult and old age wards on
one census day. Results were analysed using SPSS Version
10.5 for Windows.We aimed to determine the point
prevalence of mental incapacity in general adult and old
age mental health in-patients at admission and to
compare the reliability of capacity assessments made by
nursing and by medical staff.

Results
There were 105 in-patients on the census day, 55 on old
age wards and 50 on general adult wards. All patient
personal details were completed on 85% of forms. Date
of admission and the date of test were recorded on 99%
and 85% of forms respectively. Capacity assessment
forms were completed for 77 of the patients by nursing
staff (43 in old age and 34 in general adult wards) and for
47 by doctors (43 in old age and 4 in general adult
wards).

General adult wards

Doctors’ assessment of capacity could be traced for only
4 patients. Three of them had capacity. One who lacked
capacity was being treated informally, falling into the
Bournewood gap (nurses assessed 3 out of these 4
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Table 1. Capacity assessment by nursing staff (n=77)

Old age ward
(n=43)

Adult ward
(n=34)

Capacity present 23 15
Section 2 0
Informal 21 15

Capacity absent 20 19
Section 7 13
Informal 131 61

1. Represents Bournewood gap according to nurses’assessment of capacity.

Table 2. Capacity assessment by doctors (n=47)

Old age ward
(n=43)

Adult ward
(n=4)

Capacity present 22 3
Section 2 0
Informal 20 3

Capacity absent 21 1
Section 6 0
Informal 151 11

1. Represents Bournewood gap according to doctors’assessment of capacity.
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patients and they agreed with doctors in all cases). Table 1
shows that 6 (17.6%) patients fell into the Bournewood
gap.

Old age wards

Out of 20 patients who lacked capacity on nurses’
assessment, 13 were treated informally. Among the 21
patients who lacked capacity on doctors’ assessment, 15
were treated informally. Thirty per cent of patients
assessed by nurses fell into the Bournewood gap, as did
35% assessed by doctors (Tables 1 and 2).

On old age wards fewer patients were treated using
the Mental Health Act 1983 (‘sectioned’) when they
lacked capacity (Tables 1 and 2).

Correlation of assessment of capacity

There were 43 patients who were assessed by both
medical and nursing staff. There was a significant corre-
lation between medical and nursing assessment of
capacity (k=0.719, P=0.0001).

Discussion
Our survey shows that a capacity assessment was rarely
done by medical staff on general adult wards. On old age
wards, more patients lacked capacity and the majority
were treated informally. Our results are limited to one
health district but nevertheless, in older adults, there was
a high level of agreement between the two professional
groups. Some of the disagreement may be related to the
time gap between the two assessments (maximum 72 h).
Capacity may fluctuate with time and the later assess-
ment may be more accurate as it presumably is informed
by extra information.

The UK literature is limited on the prevalence of
mental incapacity among psychiatric in-patients. In a
study by Cairns et al (2005), of 112 participants, 49 (44%)
lacked treatment-related decisional capacity. Out of
these, 30 were detained under the Mental Health Act
1983 and 19 (17%) fell into the Bournewood gap. Our
study found 25% of patients to be formally detained,
while between a third and a quarter of all in-patients
were ‘Bournewood patients’.

The Mental Capacity Act 2005 came into effect in
April 2007 in England and Wales. It includes independent
mental capacity advocate (IMCA) services. National
Health Service bodies and local authorities now have a
duty to consult an IMCA in decisions involving incapaci-
tated people who have no family or friends (Department
of Health, 2006).

One interim recommendation was to use the 1983
Mental Health Act for passively compliant patients in
order to give full access to their rights. In 1998, the
Mental Health Act Commission undertook a survey
(Department of Health, 2005) which implied that at any
one point, there were some 22 000 compliant incapaci-
tated hospital in-patients, who would instead have to be

detained under the Mental Health Act. This would signif-
icantly increase the work pressure for responsible medical
officers and mental health review tribunals.

Involving other professionals such as mental health
nurses may ease the identification of such patients and
potentially ease the administrative burden. This raises the
question of how appropriate it will be to rely on nursing
staff for capacity assessment, which is traditionally seen
as a medical role. Historically consultants or responsible
medical officers have taken responsibility for most clinical
decisions, but practice is changing. NewWays of Working
for Psychiatrists (Department of Health, 2005b) high-
lights the changing context of service delivery and drivers
for change. Psychiatrists and other members of the
multidisciplinary team are exploring new ways to meet
the needs of service users and their families. This work
may show that staff may benefit from having greater
clarity and focus in their roles. Capacity assessment by
other mental health professionals may be seen as one of
the new ways of working. In addition, the proposed new
mental health act will replace the concept of responsible
medical officer with that of a responsible clinician who
may not be a doctor. So the decision on presence (or
absence) of capacity may not be the sole responsibility of
a doctor.

In conclusion, the prevalence of Bournewood gap
patients was significant in our survey. These findings
clearly emphasise the need for capacity assessment and
its proper documentation. Our study also showed that
nurses’ assessment of mental capacity correlates well
with that of doctors. This preliminary observation
suggests the possibility of shared responsibility with
appropriately trained mental health nursing staff.

As Eastman & Peay (1998) have discussed, capacity
is set to become a major clinico-legal issue. Issues relating
to capacity are contentious and can be subject to a high
degree of medico-legal scrutiny. A clear, precise and
legible record is therefore very important. The implica-
tions of this study may change the practice of capacity
assessment and may be helpful in implementation of the
new Capacity Act and Mental Health Bill 2006 in England
and Wales.
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N I G E L M c K EN Z I E A ND BEC K Y S A L E S

New procedures to cut delays in transfer
of mentally ill prisoners to hospital

AIMS AND METHOD

We sought to determine whether
new procedures recommended by
the UK Department of Health in
partnership with the Home Office
reduced delays in transferring men-
tally ill prisoners to hospital. Our
main outcome measure was time
taken from identification of a pris-
oner’s need for transfer to actual
transfer to hospital.Waiting times

for transfers that took place during
6-month periods before and after
introduction of the new procedures
were assessed.We also assessed
adherence to medication while
awaiting transfer.

RESULTS

There was a reduction in mean
waiting time from 77 days to 53 days
(24 days; 95% CI 72 to 50).
Approximately 50% of patients

offered medication while awaiting
transfer were non-adherent.

CLINICAL IMPLICATIONS

Despite the new procedures, many
individuals with acute mental illness
remain untreated in prison for several
months while awaiting transfer to
hospital.We recommend that time
limits should be specified for hospital
transfers from prison comparable to
norms under civil sections.

Prisons in England and Wales are full to capacity and have
been unable to find sufficient places to accommodate all
the prisoners being sent by the courts. Many prisoners
have mental disorders (Singleton et al, 1998) and signifi-
cant numbers are in need of urgent transfer to psychiatric
hospital. Between 5% and 8% (1300 to 2000 per annum)
of all people detained annually under section in psychiatric
hospitals in England come from court or prison (Informa-
tion Centre, 2006).

In April 2006 the transfer to the National Health
Service (NHS) of responsibility for healthcare in prisons
was completed with services being commissioned by
local primary care trusts. Acutely unwell prisoners may be
moved to healthcare centres in prisons, where they
receive care from general practitioners (GPs) and mental
health inreach teams, but under the current Mental
Health Act 1983 they cannot be treated in prison without
consent. Previous studies have found unacceptable delays
in transferring mentally ill patients to hospital (Isherwood
& Parrott, 2002). For those refusing treatment while
waiting for transfer the only option is to consider treat-
ment without consent under common law (Earthrowl et
al, 2003). In spite of this fact, delays in hospital transfer
of up to 3 months have been considered within the
bounds of the acceptable. The number of prisoners
waiting more than 12 weeks for transfer has to be
entered on the quarterly Prison Health Star Rating/

Performance Assessment Form and the information is
included in the 6-monthly Report on the State of
Healthcare across the Prison Estate, which is submitted
by the Head of Prison Health to the Minister of Justice.
Under the provisions of the Mental Health Act, no time
limits are specified in relation to sections 47 and 48, for
the transfer to hospital of sentenced and unsentenced
prisoners respectively. In the case of court orders for
hospital transfer, the Act specifies a time period of 7 days
(sections 35, 36) or 28 days (sections 37, 38) from the
date of the order within which the transfer should be
made. This contrasts with the time period of 14 days from
the second medical recommendation for civil sections
(sections 2, 3) or 24 h from the medical recommendation
in the case of an emergency application under section 4.

New initiatives are under way to try to speed up
transfers from prison to hospital. In November 2005, a
joint Prison Health (Department of Health) and Mental
Health Unit (Home Office) working party issued
Procedure for the Transfer of Prisoners to and from
Hospital under Sections 47 and 48 of the Mental Health
Act 1983 with the aim of reducing ‘unacceptable delays’
(Department of Heath, 2005). This included a ‘best prac-
tice flow chart’ for carrying out the steps involved in a
transfer, and recommendations to report delays to the
mental health commissioner in the responsible primary
care trust. Subsequently mental health trusts in England
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