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Abstract
Discretion gives decision makers choices as to how resources are allocated, or how other aspects of state
largesse or coercion are deployed. Discretionary state power challenges aspects of the rule of law, first by
transferring decisions from legislators to departments, agencies and street-level bureaucrats and secondly
by risking the uniform application of key fairness and equality norms. Concerns to find alternative and
decentred forms of regulation gave rise to new types of regulation, sometimes labeled ‘regulatory capital-
ism’. Regulatory capitalism highlights the roles of a wider range of actors exercising powers and a wider
range of instruments. It includes also new forms of discretion, for example over automated decision mak-
ing processes, over the formulation and dissemination of league tables or over the use of behavioural mea-
sures. This paper takes a novel approach by linking and extending the significant literature on these
changing patterns of regulatory administration with consideration of the changing modes of deployment
of discretion. Using this specific lens, we observe two potentially contradictory trends: an increase in
determining and structuring administrative decision, leading to a more transparent use of discretion;
and the increased use of automated decision making processes which have the potential of producing a
less transparent black box scenario.
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‘In all advanced nations of the world, justice is administered more outside courts than in them’.1

Introduction

The expansion of state administrations in the twentieth century generated a degree of anxiety about the
growth of administrative discretion. For Dicey, famously, administrative discretion was a threat to the
rule of law in England.2 However, discretion is an essential feature of delegation to government depart-
ments and agencies and became progressively more significant as the state took on more functions, not-
ably those associated with the development of the welfare state. While the exercise of discretion by
public officials is essential, it has raised concerns about compliance with norms that the largesse and
coercive capacity of the state should be exercised only in accordance with the rule of law, and with
the norms which are determined by elected politicians through recognised legislative processes.

Importantly, there has been a significant shift in European countries from governance through
modes identified with the welfare state (which frequently implied substantial administrative discretion

†Rebecca Schmidt’s research is financed by the VIROS project (Vulnerability in the Robot Society), funded by the Research
Council of Norway (project number 247947).

1KC Davis Discretionary Justice in European and America (Champaign: University of Illinois Press, 1976) p 1.
2AV Dicey Introduction to the Law of the Constitution (London: Macmillan, 8th edn, 1915).
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in such areas as welfare provision, health, housing, education and provision of public utilities and the
potential to treat similar cases differently) towards more regulatory modes of governance, sometimes
characterised as ‘the rise of the regulatory state’. The regulatory state mode of governing is said to involve
a shift to greater use of arms-length agencies and with the effect of displacing some forms of discretion
with rules and processes for monitoring and enforcing their compliance. The growth of such classic regu-
latory modes of governing may be thought to reduce or eliminate challenges of administrative discretion,
through a more rule-based mode of governing. Nonetheless, even with such classic regulatory modes,
agencies have substantial discretion, for example over when and how to enforce to maximise regulatory
outcomes and to prioritise resources through choice of instruments.3 The influential theory of responsive
regulation supplies a guide on how to exercise standard enforcement discretion through escalating from
less stringent measures such as educating, advising and warning to more stringent responses such as civil
and criminal penalties and licence revocation.4 However, from a rule of law perspective the discretion
which is explicitly recognised as a component of regulatory enforcement is problematic.5

Beyond the regulatory state, contemporary thinking identifies a wider range of instruments and
actors, public and private, as comprising a governance mode labelled ‘regulatory capitalism’.
Regulatory capitalism sees pervasive regulation, going beyond agencies and rules, as embracing a
wide range of regulatory actors and instruments, including non-state actors and both soft law and pri-
vate law instruments.6 We suggest that the concept of regulatory capitalism entails the application of
regulatory modes of governance that apply equally to delivery as to oversight functions of government,
and may also be found in relationships with NGOs and firms cast both as regulators and regulatees.
Thus, there is a diffusion of regulatory power associated with regulatory capitalism which takes quasi-
public power further from elected officials and from legal rules with respect to core governmental
functions both of public service delivery and oversight.

Furthermore, a certain disenchantment with command and control regulation as a mechanism for
effectively changing behaviours has led to the search for new instruments which may be more effective
but may also involve more extensive discretion. One set of newer instruments, informed by the behav-
ioural sciences, and now mandated by a US Executive Order7 (but not in the EU better regulation
package of 20158), may create a new challenge of applying discretion to determine when to shape
‘choice architectures’ to promote better behaviours by citizens and others. The use of ‘nudges’ and
other behavioural measures to steer behaviours towards better choices is particularly challenging.
First, the initiation of behavioural measures may not require new legal rules, enabling the use of
unregulated discretion. Secondly, the exercise of such discretion may not be apparent to those
whose behaviour is targeted. Thus, nudging is open to a charge of manipulation.9 Other novel sets
of regulatory instruments align around new technologies as further alternatives to command and

3V Nagarajan Discretion and Public Benefit in a Regulatory Agency: The Australian Authorisation Process (Canberra: ANU
Press, 2013) p 9; C Scott ‘The regulatory state and beyond’ in P Drahos (ed) Regulatory Theory (Canberra: ANU Press, 2017)
p 271.

4I Ayres and J Braithwaite Responsive Regulation: Transcending the Deregulation Debate (Oxford: Oxford University Press,
1992); J Braithwaite ‘The essence of responsive regulation’ (2011) 44 University of British Columbia Law Review 475;
C Parker ‘Twenty years of responsive regulation: an appreciation and appraisal’ (2013) 7 Regulation & Governance 2;
Nagarajan, above n 3.

5J Freigang ‘Is responsive regulation compatible with the rule of law?’ (2002) 8 European Public Law 463; L McDonald
‘The rule of law in the “new regulatory state”’ (2004) 33(3) Common Law World Review 197.

6D Levi-Faur ‘The global diffusion of regulatory capitalism’ (2005) 598 The Annals of the American Academy of Political
and Social Science 12; J Jordana ‘Globalizing regulatory capitalism’ (2005) 598 The Annals of the American Academy of
Political and Social Science 184; J Braithwaite Regulatory Capitalism: How it Works, Ideas for Making it Work Better
(Cheltenham: Edward Elgar, 2008); D Levi-Faur ‘Regulatory capitalism’ in P Drahos (ed) Regulatory Theory (Canberra:
ANU Press, 2017).

7US Executive Order 13707, 15 September 2015.
8A Alemanno ‘Assessing the impact of the better regulation package on the European Union – a research agenda’ (2015) 6

European Journal of Risk Regulation 344.
9PG Hansen and AM Jespersen ‘Nudge and the manipulation of choice: a framework for the responsible use of the nudge

approach to behaviour change in public policy’ (2013) 1 European Journal of Risk Regulation 3.
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control regulation. This is particularly the case with architectural or design-based forms of techno-
logical management.10 Furthermore, automated decision making processes are also increasingly uti-
lised to assist regulators, whether on the standard setting, monitoring or enforcement level.11

In this paper, we evaluate the challenge of discretion in models of regulatory capitalism. We ask
what evidence there is that practices have been developed to address discretion both in government
agencies and in the arguably more challenging discretionary practices of transnational and private reg-
ulators, who are further removed from elected government. It is significant that the measures which
structure discretionary power operate ex ante and directly with control effects on primary decision
making (and equivalent processes) as compared with much discussed mechanisms of accountability
which operate ex post. The nature and scope of administrative discretion under regulatory capitalism,
going beyond national state bodies, requires investigation. We initiate that inquiry and offer an evalu-
ation of the nature of and motivations for the emergent measures within regulatory regimes, which
structure and shape the exercise of discretionary powers. These include traditional forms of providing
guidance to a regulatory decision maker, the application to increasingly significant behavioural mea-
sures, as well as newly emerging forms relying on technological assistance.

1. Setting the scene: the regulatory state and regulatory capitalism

The welfare state established itself as a primary mode of governance in much of Western Europe in the
twentieth century, underpinned by legislative frameworks, which, to varying degrees assigned discre-
tion to public officials over such matters as housing, health, education and welfare payments, but also
extended into other areas such the use of government capacity to offer utility services and to support
businesses.12 Pulling back from the welfare state, addressing fiscal challenges whilst also meeting ideo-
logical challenges to large state models, the rise of the regulatory state was one of the key policy trends
throughout most of the OECD member states and beyond from the 1980s. This shift draws on ideas
and institutions of the US regulatory state which emerged in an earlier period, initially in the late nine-
teenth and early twentieth centuries. The independent regulators of the US originated in administra-
tive tribunals such as the Interstate Commerce Commission (established 1888) and were modelled on
British court-like structures, determining rights through adjudicatory models. The gradual shift of the
ICC from a reactive adjudicator to proactive regulator set a trend that was followed by the wave of new
deal regulators established in the 1930s and then the social regulators established since the 1960s.13

The trend to establish regulatory agencies to take responsibilities at least for applying (if not mak-
ing) regulatory rules spread to Europe, with many social and economic regulators established from the
1960s and the pace accelerating from the 1980s with the twin tendencies towards liberalisation of once
publicly operated and monopolised markets and the promotion by the EU of independent regulators
to insulate decision making from politics and risks of national favouritism.14 This trend, captured in
the idea of the regulatory state, is characterised as including a shift towards more arms-length agencies,
the separation of policy making from regulation (and delivery) of public services and, highly relevant
to this paper, from discretionary to more rule-based instruments.15

10L Lessig Code, Version 2.0 (New York: Basic Books, 2006); R Brownsword Law Technology and Society – Re-Imagining
the Regulatory Environment (Abingdon: Routledge, 2019).

11C Coglianese and D Lehr ‘Regulating by robot: administrative decision making in the machine-learning era’ (2017) 105
The Georgetown Law Journal 1147; K Yeung ‘Algorithmic regulation: a critical interrogation’ (2018) 12 Regulation &
Governance 505; M Finck ‘Automated decision-making and transparency in administrative law’ in P Cane (ed) The
Oxford Handbook on Comparative Administrative Law (Oxford: Oxford University Press, 2020).

12G Esping-Andersen The Three Worlds of Welfare Capitalism (Princeton: Princeton University Press, 1990).
13C Scott ‘Privatization and regulatory regimes’ in M Moran et al (eds) Oxford Handbook of Public Policy (Oxford: Oxford

University Press, 2006).
14G Majone (ed) Regulating Europe (London: Routledge, 1996); Levi-Faur, above n 6.
15G Majone ‘The rise of the regulatory state in Europe’ (1994) 17 West European Politics 77; M Loughlin and C Scott ‘The

regulatory state’ in P Dunleavy et al (eds) Developments in British Politics 5 (London: Macmillan, 1997).
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The shift to more rule-based modes of governing within the regulatory state has a number of
dimensions. Amongst the most obvious of these is found in the provision of public services, where
discretions to ministers or what are or were publicly owned service providers have increasingly
been displaced by regulatory rules setting down expectations on service providers in instruments
akin to contracts.16 In the UK such contractual-type instruments are found not only in respect of
the licences issued to private or public service providers, but also in service-level agreements governing
intra-state relationships between policy making ministries and delivery agencies, and between public
bodies and companies delivering services under both procurement contracts and more specific legis-
lation for delivery of public services such as refuse collection.17

Whilst the regulatory state trend is identified as being a move away from welfare state modes of
governance, it has not eliminated such modes of governing nor the government imperative to deliver
welfare services. Indeed, there are lively debates about how changes in thinking about governance have
led to both less and more rule-based approaches to welfare payments18 and also considerable debate
about the extent to which regulatory modes might support rather than undermine the redistributive
ambitions of welfare regimes.19

Furthermore, regulatory modes of governance, whilst more rule-based than the discretionary pro-
visions of welfare state modes, frequently invoke principles as the basis for regulation.
Principles-based regulation (PBR) recognises that it is not always efficient and effective for the legis-
lature to anticipate and set down detailed expectations of regulatees.20 The setting down of princi-
ples challenges regulatees to work out how to achieve the broad objective. Examples are found in the
common law systems which provide defences to criminal regulatory conduct for those who can
demonstrate that they exercised due diligence (a principle which can be satisfied by demonstrating
that, at the discretion of the regulatee, a system to comply was put in place and implemented).21

Such systems exemplify the use of principles as the core standards for the regime, introducing sig-
nificant discretion as to implementation both for regulator and for regulatee.22 As a consequence of
assigning considerable discretion to regulatees, PBR and other meta-regulatory ways of governing
require strong oversight capacity.23

Alongside the discretion associated with relatively open-textured regulatory standards, regulatory
enforcement also typically involves, at least implicitly, fairly extensive discretion in deciding how to
monitor for compliance and how to address infractions when detected. The older literature contrasts
punitive or deterrence-based approaches, where formal enforcement actions were normal and routine,
with compliance-based approaches which seek to encourage regulatees towards compliance with edu-
cation and advice.24 It has been widely noted in empirical research that enforcement agencies adopt

16M Freedland ‘Tendencies of modern administration and their effect on administrative discretion’ (paper presented at the
25th Colloquy on European Law, Oxford) p 44.

17P Vincent-Jones The New Public Contracting: Regulation, Responsiveness, Relationality (Oxford: Oxford University Press,
2006).

18P Zumbansen ‘Law after the welfare state: formalism, functionalism and the ironic turn of reflexive law’ (2008) 58
American Journal of Comparative Law 769; HS Aasen et al (eds) Juridification and Social Citizenship in the Welfare State
(Cheltenham: Edward Elgar, 2014); A Benish and A Maron ‘Infusing public law into privatized welfare: lawyers, economists,
and the competing logics of administrative reform’ (2016) 50 Law & Society Review 953.

19D Levi-Faur ‘The welfare state: a regulatory perspective’ (2014) 92 Public Administration 599; D Mabbett ‘The regulatory
rescue of the welfare state’ in D Levi-Faur (ed) Handbook on the Politics of Regulation (Cheltenham: Edward Elgar, 2011) p
215.

20J Black ‘Forms and paradoxes of principles-based regulation’ (2008) 3 Law & Policy 425.
21T Hadden ‘Strict liability and the enforcement of regulatory legislation’ (1970) Criminal Law Review 496; C Scott

‘Criminalising the trader to protect the consumer’ in I Loveland (ed) Frontiers of Criminality (London: Sweet and
Maxwell, 1995) p 150.

22J Braithwaite and V Braithwaite ‘The politics of legalism: rules versus standards in nursing-home regulation’ (1995) 4
Social and Legal Studies 307.

23S Gilad ‘It runs in the family: meta-regulation and its siblings’ (2010) 4 Regulation & Governance 485.
24A Reiss ‘Consequences of compliance and deterrence models of law enforcement for the exercise of police discretion’

(1984) 47 Law & Contemporary Problems 83.
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differing approaches to how they use their discretion around enforcement.25 The seminal contribution
of Ian Ayres and John Braithwaite suggests that these two polar opposite approaches to enforcement
are frequently combined within an ‘enforcement pyramid’ in which regulators initially seek to per-
suade and educate regulatees into compliance and only when such approaches are ineffective follow
up with the more punitive methods of fines, prosecution and licence revocation.26 The pyramidal con-
cept has both an empirical basis, in that many regulators across numerous jurisdictions recognise it as
consistent with that they do, but also a normative basis in that it offers means to address both the
willing compliers (who generally respond well to education and advice) and the ‘amoral calculators’
who will comply only where it is in the interests of their business to do so. For this latter group,
the carrying of the big stick (that is the threat of the more punitive sanctions), if credible, enables
them to speak softly and secure compliance at the lower level. With a third group, the incompetents,
the low level sanctions may not be appropriate and it may be better to take them straight out with such
sanctions as licence revocation or closure of premises (where available) or prosecution.27 The theory of
responsive regulation suggests that a high level of discretion is necessary for regulators to be able to
match the sanctions to the regulatee so as to use resources most effectively to promote compliance.
In the next section of this paper we proceed to look in more detail at the complexities of discretion
and the challenges presented in the context of regulatory state modes of governing.

The ink was hardly dry on the concept of the regulatory state in Europe when scholars began to
articulate a somewhat broader conception of regulation which observes that regulatory governance
characteristics are not limited to relationships amongst state bodies and between state bodies and busi-
nesses but extend to relationships in which NGOs and businesses are cast both as regulator and reg-
ulatees. This wider conception of regulation as involving more actors and more instruments has been
labelled ‘regulatory capitalism’.28 Whereas the welfare state model tended to place considerable
emphasis on the discretion of state bodies in delivering public services, the emergence of the regulatory
state model saw the separation of ministries, regulators and delivery bodies (the latter including public,
privatised and private organisations) and increasing governance through rules.29 Regulatory capitalism
maintains a continuing emphasis on rules, but involves a decentring of the state, and the supplemen-
tation of legislative rules with contracts as ministries, firms and NGOs are each potential principals for
regulatory governance and similarly state, market and NGO actors are each potentially both regulators
and regulatees. Within businesses, we see firms regulating themselves in respect of such matters as
corporate social responsibility and environmental obligations.30 Businesses also regulate others, for
example through the specification of requirements in supply chain contracts, and collectively regulate
each other through setting and applying regulatory standards.31 Moreover, NGOs have a key role in
regulatory capitalism setting, monitoring and enforcing, through a variety of mechanisms.32 The

25J Black ‘Managing discretion’ in J Dobinson ‘Penalties: policy, principles and practice in government regulation’ (2001)
79 Australian Law Reform Commission Reform Journal 1 at 3 ff.

26Ayres and Braithwaite, above n 4.
27Black, above n 25, at 9–11.
28Levi-Faur, above n 6; Braithwaite, above n 6; C Scott ‘Regulatory capitalism, accountability and democracy’ in A Bianculli

et al (eds) Accountability and Regulatory Governance (London: Palgrave Macmillan, 2015).
29C Harlow and R Rawlings Law & Administration (Cambridge: Cambridge University Press, 3rd edn, 2009) p 198.
30S Picciotto ‘Corporate social responsibility for international business’ in The Development Dimension of FDI: Policy and

Rule-Making Perspectives, Proceedings of the Expert Meeting held in Geneva, 6–8 November 2002, United Nations
Conference on Trade and Development (UN, 2003) 151; C Parker ‘Meta-regulation: legal accountability for corporate social
responsibility’ in D McBarnet et al (eds) The New Corporate Accountability: Corporate Social Responsibility and the Law
(Cambridge: Cambridge University Press, 2007) p 207; C Scott ‘Reflexive governance, meta-regulation and corporate social
responsibility: the Heineken effect?’ in N Boeger et al (eds) Perspectives on Corporate Social Responsibility (Cheltenham:
Edward Elgar, 2008) p 170.

31F Cafaggi ‘New foundations of transnational private regulation’ (2011) 38 Journal of Law and Society 20.
32S Courville ‘Understanding NGO-based social and environmental regulatory systems: why we need new models of

accountability’ in M Dowdle (ed) Public Accountability: Design, Dilemmas and Experiences (Cambridge: Cambridge
University Press, 2006) p 271.
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beneficiaries of regulation are conceived of as extending beyond citizens, to consumers, customers and
also employees. All sectors are increasingly affected by indications that we are experiencing a fourth
industrial revolution with both work and decision making increasingly being shaped by advanced
information technologies.33 We suggest that the concept of regulatory capitalism can be appropriately
extended by recognising that modes of regulating through legislative rules and contracts are supple-
mented by behavioural measures (including taxation and the setting of default rule such as auto-
enrolment in pensions) and algorithmic decision making, the latter with a tendency to reduce
day-to-day discretion at street- or screen-level, arguably substituting a more hidden systems-level dis-
cretion.34 EU and international organisations are also increasingly important actors in regulatory
regimes, creating a further dispersion of authority. Thus, regulatory capitalism is somewhat diffused,
involving regulation by state agencies of business, but also the growth of regulatory relationships based
on a wider range of actors and instruments beyond rules.

Contemporary regulatory capitalism thus raises significant challenges for the debate concerning law
and discretion, whether we are thinking about classical rule making, monitoring and enforcement by
state regulatory agencies, or of the increasingly diffuse regulatory modes which draw in a wider range
of actors and instruments.

2. Changing conceptions of discretion

(a) Changing conceptions of discretion within state administrations

Administrative discretion emerges in settings where those charged with implementing an administra-
tive regime have scope to make a number of different decisions, often with reference to criteria or
objectives. Davis states that ‘an officer has discretion whenever the effective limits on his [sic]
power leave him [sic] free to make a choice among possible courses of action or inaction’.35 When
thinking about ‘effective limits’, the discretion may be explicitly stated within the governing regime
(de iure discretion) or may be implicit as an aspect of implementation, for example because of a
lack of effective oversight (de facto discretion).36 This latter form of discretion is captured by
Dworkin’s memorable image of the hole in the doughnut, where the fried dough forms a belt of con-
trol, while the space in between gives de facto discretion.37 For social scientists it is said that the interest
here is not so much the risk of discretion undermining the law, but rather the fact that the implemen-
tation of meaning of law is fundamentally shaped by the taking of decisions by administrators.38

Similarly, regulatory scholarship is typically more interested in how decision making shapes a regula-
tory regime and its effects.

The presence of administrative discretion both de iure and de facto is a source of anxiety to many
lawyers.39 We elect legislators to make decisions as to how the financial resources and coercive power
of the state are to be deployed and we hold them accountable for the exercise of that power. Once
discretion is delegated, implicitly or explicitly, to unelected officials the democratic source of legitimacy
for public spending decisions and decisions to coerce others is diluted or removed. The decisions are
now the decisions of ‘street-level bureaucrats’ rather than of elected politicians. How may we know that
the capacity of the officials to make discretionary decisions is being made for the public purposes set
down in the legislation as compared with some private purpose, for example to assist a friend, to

33J Black and A Murray ‘Regulating AI and machine learning: setting the regulatory agenda’ (2019) 10 European Journal of
Law and Technology.

34J Bullock ‘Artificial intelligence, bureaucratic form, and discretion in public service’ (2020) 25(4) Information Polity 491.
35Davis, above n 1, p 4.
36T Evans Professional Discretion in Welfare Services: Beyond Street-Level Bureaucracy (London: Routledge, 2010/2016) p 33.
37R Dworkin Taking Rights Seriously (London: Duckworth, 1977) p 31; Harlow and Rawlings, above n 29, p 203.
38K Hawkins ‘The use of legal discretion: perspectives from law and social science’ in K Hawkins (ed) The Uses of

Discretion (Oxford: Oxford University Press, 1992) p 14 at p 19 ff.
39R Epstein ‘The perilous position of the rule of law and the administrative state’ (2013) 36 Harvard Journal of Law &

Public Policy 5.
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support the values of the official (as opposed to those of the elected politicians) or to provide the offi-
cial with a somewhat easier job, quieter life or self-enrichment? All these, and other potential devia-
tions from the public will are said to be possible where discretionary power is exercised and are
characterised in the principal-agent literature as representing aspects of shirking or drift.40 There
was a lively debate concerning UK welfare policy in the 1970s and 1980s between those who asserted
that welfare payments should be anchored in ( justiciable) rights, on the one hand, and those who sug-
gested that discretion was inevitable and helpful in seeking to meet the needs of welfare recipients.41

The growth in judicial oversight of administrative discretion, through the setting down of proced-
ural norms, both legislatively, as with the US Administrative Procedures Act, and judicially has been a
key part of the response to the recognition of widespread administrative discretion. Judicial review has
been supplemented by the establishment of specialist tribunals in some common law jurisdictions.42

However, the focus on judicial supervision of administrative decisions is generally narrow. Writing
about administrative justice, Davis suggested that ‘American and English administrative law has
been devoted to the 10 or 20 percent of the administrative process that involves either formal proceed-
ings or judicial review, and it has almost completely neglected the 80 or 90 percent that involves infor-
mal or unreviewed action’.43 For our part we think that the estimate of the informal or unreviewed
administrative actions may be too small at 80–90%, and is more likely in the band 90–100%.
Whilst judicial oversight contributes to street-level decision making, much of this contribution is
reactive. The reactive tendency has been supplemented in some cases by a more proactive effort to
give effect to administrative law norms within administrative decision making.44

Within a regulatory setting significant objections to the varied approach to enforcement discussed
above have been expressed in the language of the rule of law.45 Leighton McDonald sets down the
beginnings of a template which recognises both external supervision of regulators through courts
and also internalisation of institutional checks on discretion within agencies, seeking a way to ‘to ren-
der governance calculable in advance by reference to generally applicable rules (or principles)’.46

The English courts have not generally been attracted to this injunction to constrain administrative
discretion with rules, explicitly adopting a norm against the fettering of discretion.47 The effect of
this norm is to prevent those who are subject to administrative decisions relying on a public
agency to enforce its own rules, since it must generally have the discretion to meet the circumstances
of the case before it, ‘subject only to general constraints of legality and reasonableness’.48 A recent ana-
lysis suggests that case law on the no-fettering doctrine allows the courts to regulate the degree
of structuring of discretion carried out by public bodies, with considerable variation in the
kinds of cases where a hard structuring of discretion will be rejected and those where it will be

40R Baldwin et al Understanding Regulation (Oxford: Oxford University Press, 2012) p 54.
41R Goodin ‘Welfare, rights and discretion’ (1986) 6 Oxford Journal of Legal Studies 232 at 232–233.
42P Cane Controlling Administrative Power (Cambridge: Cambridge University Press, 2016).
43Davis, above n 1, p 5.
44In the UK, for example, Cabinet Office The Judge Over your Shoulder (1st edn, 1994) and its sister publication Cabinet

Office The Ombudsman in your Files (1997). The latter benefits from a more proactive monitoring and enforcement mech-
anism in the form of the Ombudsman (formally the Parliamentary Commissioner for Administration). At EU level see
European Ombudsman The European Code of Good Administrative Behaviour (1 March 2002).

45Freigang, above n 5; McDonald, above n 5. A significant variant on the critique of responsive regulation is the claim that
the hegemonic status of responsive regulation in regulatory enforcement circles has masked ‘regulation without enforcement’
as a dimension of the state’s efforts to legitimate capitalist enterprise without impeding it. The complaint here is not about
discretion, per se, but is rather concerned with the unwillingness of advocates of responsive regulation to admit that it is
ineffective, for example failing to prevent the global financial crisis of 2008: S Tombs Social Protection after the Crisis
(Bristol: Policy Press, 2016) ch 4.

46McDonald, above n 5, at 216.
47British Oxygen Co Ltd v Minister of Technology [1971] AC 610.
48A McHarg ‘Administrative discretion, administrative rule-making, and judicial review’ (2017) 70 Current Legal Problems

267 at 271.
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accepted.49 There may also be a legitimate expectation that public bodies will follow their own norms,
lest there should be an unfair balance in the sense that those subject to the agency decision are
expected to follow the agency’s rules whereas the agency is not.50 Furthermore, there may be circum-
stances where it would be unreasonable for an agency exercising discretion not to develop some rules
to structure its decisions and to make the basis for its decisions more transparent.51

In the context of regulatory capitalism we consider it helpful to think of discretion in an extended
manner. Whilst the literature traditionally conceives of discretion as arising in the context of admin-
istrative implementation in state agencies, this now requires elaboration in two directions. First,
research on regulation has gradually eroded a bright line between setting and implementing norms,
with increasing recognition that – either formally or informally – norms may be set through such
practices as issuing guidance, setting down enforcement strategies, devising behavioural interventions
or narrowing or broadening the range of outcomes in an algorithm. Accordingly, we think of the prob-
lem set which may be addressed by structuring discretion as extending from the implementation prac-
tices to include rule making or norm-setting also. Secondly, to the extent that power and capacity is
held beyond state agencies, whether in associations, firms engaged in making and implementing con-
tracts, devising behavioural measures or algorithmic decision making, at both national and trans-
national level, we should review also their discretion and the measures through which it is structured.

(b) Administrative discretion and new regulatory instruments

The shift towards more rule-oriented governance may be conceived of as reducing discretion (but with
the qualification that enforcement practices, in particular, frequently involve quite wide discretion, as
noted above), but the increasing recognition of other kinds of instruments which focus on changing
the behaviour both of delivery organisations and consumers and citizens directly appears to import a
further layer of discretion in policy making and implementation.52 The fact that such behavioural
instruments are frequently largely self-enforcing may be positive, in the sense that there is no discre-
tion on the part of the regulator at the enforcement stage, but this calls for us to focus more centrally
on the policy making stage. Nudges appear often to be adopted as experimental measures with quite a
high degree of official discretion. Critique of behavioural instruments has tended to focus on the ethics
of changing (or more pejoratively manipulating) the ‘choice architecture’ in ways of which those whose
behaviour is affected may be unaware. Such instruments are thus open to two objections: first, that
they are not transparent (and thus may be manipulative);53 and secondly, that they may rob citizens
of agency if they are steered towards making better choices rather than making them of their own vol-
ition.54 Given the nature of nudges, that they change choice architectures rather than mandate beha-
viours, they frequently will not require legislative authorisation or oversight and have the potential to
extend the discretion of those exerting regulatory power. This is not the case for all nudges. Default
enrolment in pensions schemes, for example, requires legislation to change the settings, but reorganis-
ing the display of food in a school canteen does not.

Besides behavioural tools, another increasingly common phenomenon is the extended use of new
technologies in regulatory processes. One way in which this happens is that regulators use automated
decision making based on machine learning to inform or determine administrative processes.55

49Ibid.
50Ibid, at 278.
51Ibid, at 289.
52A Ogus ‘Corrective taxes and financial impositions as regulatory instruments’ (1998) 61(6) MLR 767; P John et al Nudge,

Nudge, Think, Think – Experimenting with Ways to Change Civic Behaviour (London: Bloomsbury, 2011).
53PG Hansen and AM Jespersen ‘Nudge and the manipulation of choice: a framework for the responsible use of the nudge

approach to behaviour change in public policy’ (2013) 1 European Journal of Risk Regulation 3; C Sunstein ‘The ethics of
nudging’ (2015) 32 Yale Journal on Regulation 413.

54R Brownsword ‘Code, control, and choice: why east is east and west is west’ (2005) 25 Legal Studies 1.
55Coglianese and Lehr, above n 11; Yeung, above n 11; Brownsword, above n 10; Finck, above n 11.
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Automated decision making ‘mines data to identify patterns that are then turned into predictive ana-
lysis, which is in turn applied to new data’.56 There are several steps involved in such a process. Usually
an algorithm is first applied to training data, from which it learns certain patterns based on correla-
tions in the data. Based on this a model is developed which, after further tests, can be applied to new
datasets and allows for predictions that can inform also administrative decision making processes.57

There are already numerous applications of machine learning to assist in administrative processes.58

Examples range from New York City using machine learning to determine where to send building
inspectors to detect illegal conversions into additional rental units;59 to Estonia using automated pro-
cesses to help decide on subsidies for farmers;60 or Dutch welfare authorities determining the risk for
social security, labour law and tax fraud.61

Another regulatory strategy based on new technologies is to create architectural barriers that dir-
ectly steer and limit regulatees’ behaviour. Roger Brownsword termed this latter approach techno-
logical management.62 Here rule-based regulation is replaced through the implementation of
technological fixes that are design-based.63 A classic standard example is password protection,
which allows only those users duly registered and supposed to enter a certain domain to do so.
There is also the possibility for a combination of different types of regulation based on new technolo-
gies. For instance, the City of Los Angeles uses machine learning in its traffic signalling system. Even
though in this example we find an automated decision making process which puts in place rules with-
out direct human engagement, we can easily imagine the combination with physical or virtual barriers,
such as a gate.64 Karen Yeung developed a taxonomy consisting of eight different algorithmic systems,
which distinguish between whether standard setting is fixed or adaptive; whether the system functions
in a reactive or pre-emptive/predictive manner; or whether it provides a recommender system or is
automated.65 Importantly, these novel regulatory tools are not only applied by public regulators. In
most cases they were developed and first implemented in the private sector and are therefore also
often widely used in private regulatory settings.66

However, particularly in their application by public administrations, the use of new technologies
brings new significant challenges to administrative decision making and discretion. We distinguish
between two ways in which automated decision making and technological fixes impact administrative
discretion: first, there is the question how much discretion public officials should have in applying and
relying on these new regulatory tools. Secondly, when structuring discretion, we may ask how much
this may be facilitated and limited through the application of new technologies. Regarding the first
issue, there is an increasingly lively academic debate, with a strong focus on the rule of law implica-
tions of these new regulatory tools.67 In practice, we can also observe the emergence of sets of require-
ments for engaging automated decision making in the public sector, such as the UK, Office for
Artificial Intelligence’s Guide to using artificial intelligence in the public sector.68 The second issue

56Finck, above n 11, p 2.
57Ibid.
58Coglianese and Lehr, above n 11, at 1160–1167.
59See https://moda-nyc.github.io/Project-Library/projects/illegal-conversions/.
60Finck, above n 11, pp 5–6.
61See Rechtbank Den Haag, C-09-550982-HA ZA 18-388 (English) (5.2.2020), available at https://uitspraken.rechtspraak.

nl/inziendocument?id=ECLI:NL:RBDHA:2020:1878.
62Brownsword, above n 10. See also Lessig, above n 10.
63Brownsword, above n 10, pp 3ff; Yeung, above n 11.
64Coglianese and Lehr, above n 11, at 1171.
65Yeung, above n 11, at 507–509.
66Facebook, for example, uses AI to detect harmful content violating its community standards. See https://ai.facebook.com/

blog/community-standards-report/.
67But see in particular the fairly extensive engagement by Coglianese and Lehr, above n 11, with both the legality of

machine learning, and on the effects they have on administrative decision making. Yeung, above n 11, at 514–516.
68See for instance UK Office for Artificial Intelligence ‘A guide to using artificial intelligence in the public sector’ available

at https://www.gov.uk/government/collections/a-guide-to-using-artificial-intelligence-in-the-public-sector.
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has received particular attention in the area of preventive policing.69 Yet, also in areas beyond policing,
automated decision making is increasingly assisting and determining the exercise of administrative
discretion across a variety of areas beyond policing. In section (c) we will further depict this develop-
ment, by showcasing examples of how new regulatory tools assist in the structuring of administrative
discretion.

(c) Administrative discretion and new regulatory actors

As mentioned above, regulatory capitalism not only involve new instruments but is in particular also
characterised by new types of regulators with no direct link to the traditional administrative appar-
atus. Due to the significant expansion of regulatory activity by non-state actors, we can observe
efforts to build procedural frameworks both in legal scholarship, as well as in regulatory practice.
A notable example is the Global Administrative Law (GAL) project.70 The GAL project conceptua-
lises the development of administrative procedures and principles as emerging global administrative
law.71 GAL principles themselves provide a limitation to regulatory discretion. Thus, requirements
such as reasoned decisions, proportionality, means-ends rationality, avoidance of unnecessarily
restrictive means, and legitimate expectations, are – unsurprisingly – well established principles
and procedures to curb and scrutinise the domestic exercise of discretion. Beyond theory, trans-
national regulatory practice is indeed characterised by increased proceduralisation. The development
can be found in both international governmental organisations such as the UN Security Council or
the World Bank,72 as well as in privately controlled organisations, whether they are NGO-73 or
industry-driven.74

Furthermore, we can witness the establishment of so-called meta-regulation.75 An often-cited
example here is the ISEAL Alliance, which develops codes for standard setting, implementation
and impact assessment practices, largely to support the market credibility of the labelling-based
NGO-driven standards regimes.76 These codes significantly structure the practice of participating pri-
vate regulators regarding standard setting and implementation processes. Thus, the standards setting
code provides requirements for standards development and revisions such as how to identify stake-
holders, how to conduct public consultation, etc.77 Similarly, the ‘Compliance Code’ sets out standards
for monitoring and enforcement procedures.78 Both instruments do limit the exercise of discretion.
Thus, a decision to deny certification, for instance, needs to be based on a pre-specified certification
process, must be based on pre-determined, openly accessible criteria, and, importantly, is open to

69See EE Joh ‘The new surveillance discretion: automated suspicion, big data, and policing (2016) 10 Harvard Law & Policy
Review 15.

70B Kingsbury et al ‘The emergence of global administrative’ (2005) 68 Law and Contemporary Problems 15.
71Ibid, at 15.
72With regard to the Security Council see eg the committees responsible for executing sanctions: Security Council

Committee established pursuant to Resolution 1718 (2006) Guidelines of the Committee for the Conduct of its Work as
revised and adopted by the Committee on 31 December 2014); in the case of the World Bank see the Policy and
Procedure Framework, available at https://policies.worldbank.org/sites/ppf3/Pages/Manuals/Operational%20Manual.aspx.

73See, just as one example, the procedures for standard setting in the Forest Stewardship Council: FSC ‘Standard setting in
FSC’ FSC-RP-Standard Setting V1-1 (2016).

74See eg The Global GAP ‘Standard development policy’, available at https://www.globalgap.org/uk_en/what-we-do/glo-
balg.a.p.-certification/standard-setting/.

75A Loconto and E Fouilleux ‘Politics of private regulation: ISEAL and the shaping of transnational sustainability govern-
ance’ (2014) 8 Regulation & Governance 166; P Verbruggen and T Havinga ‘The rise of transnational private meta-regulators’
(2016) 21 Tilburg Law Review: Journal on International and Comparative Law 116.

76ISEAL Setting Social and Environmental Standards ISEAL Code of Good Practice, Version 6.0 December 2014, available
at https://www.isealalliance.org/sites/default/files/resource/2017-11/ISEAL_Standard_Setting_Code_v6_Dec_2014.pdf.

77Ibid.
78ISEAL Alliance Assuring Compliance with Social and Environmental Standards, Version 2.0 January 2019, available at

https://www.isealalliance.org/sites/default/files/resource/2018-02/ISEAL_Assurance_Code_Version_2.0.pdf.
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review.79 The OECD supports similar trends towards proceduralisation in the governance of regulators
for making, operating and reviewing regulation.80

3. Structuring discretion across regulatory regimes in the regulatory capitalist era

In the previous section we noted challenges of discretion beyond state actors to include both trans-
national private regulators and inter-governmental bodies, as well as through the application of
novel instruments. We turn in this section to consider the character of administrative discretion in
regulation and the extent to which those involved in regulating have recognised these challenges.
Discretion has the potential to affect both the legitimacy and the effectiveness of regulatory action.
We show how these challenges have been addressed within regulatory regimes through measures
which tend towards structuring the discretion inherent in contemporary regulatory capitalism.

(a) Structuring discretion in regulatory regimes

Scholarship which focuses on the challenges of regulation frequently has a strong focus on regulatory
agencies, as delegation to agencies tends to deviate from norms that require executive power to be exer-
cised by elected government.81 However, the recognition of regulatory capitalism, that regulatory
modes of governing engage a wider range of actors and relationships, calls for a broader focus on regu-
latory regimes, comprising the actors, instruments, and norms for the application of regulatory power.

Thinking about regulation as a form of social ordering or control, it is helpful to break down the
components into three elements:82

(1) the setting of norms, standards or rules;
(2) feedback, monitoring or detection to discover the extent to which the targeted actors in com-

pliance with (1);
(3) actions to correct behaviour deviating from (1), detected in (2), which may include formal

enforcement or less formal mechanisms to promote changed behaviour.

A key observation of contemporary regulatory scholarship is that these three components are not
necessarily located in single organisations. Rulemaking may be the responsibility of elected parlia-
ments, with monitoring carried out by specialised agencies and formal enforcement reserved to
courts. In practice, such neat compartmentalisation is problematic and these three core regulatory
tasks are liable to be the overlapping responsibilities of several organisations which together may
be characterised as regulatory regimes.83 It is nevertheless helpful to keep them distinct for heuristic
purposes: (a) to understand better what challenges for discretion they are generating; and (b) how
such challenges are addressed through structuring of discretion. Some forms of regulatory activity
are not at all well captured within this heuristic, notably design- or architecture-based interventions,
of which nudges provide a key example, where a single act of changing the context of choice for an
individual will frequently encompass the assertion of the norm that one choice is better than another
and also be self-enforcing, thus comprising all the elements of regulation in one act. Furthermore, in
our research and our discussion we have not found significant examples of the kind of discretion
that is exercised with a nudge being subject to structuring (hence it is an empty set in the discussion
which follows).

79Ibid.
80OECD The Governance of Regulators (2012).
81R Schultz and GB Doern ‘No longer “governments in miniature”: Canadian Sectoral Regulatory Institutions’ in GB

Doern and S Wilks (eds) Changing Regulatory Institutions in Britain and North America (Toronto: University of Toronto
Press, 1998).

82C Hood et al The Government of Risk (Oxford: Oxford University Press, 2001).
83MA Eisner Regulatory Politics in Transition (Baltimore: Johns Hopkins University Press, 2nd edn, 2000).
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The structuring of regulatory discretion occurs within these components, in part externally to the
regulatory bodies, and in part as an aspect of their own administrative processes. Key examples of the
external aspect can be found in the promulgation of general administrative and legal rules governing
the exercise of discretionary power, decisions of courts engaged in reviewing administrative decisions
and which set down norms for the future,84 and also the activities of oversight agencies such as
supreme audit institutions and ombudsmen which, through their general reporting work, set down
procedures, for example for demonstrating value for money or for handling complaints.85

Turning to the internal dimension of the structuring of discretion, it has been noted that
technological change has tended to support the routinisation of decisions and the stripping out
of discretion to some degree.86 The effects of such routinisation may have greater impact in welfare
decisions. Yet also in other regulatory activities they are rising, even though with the latter it is
more challenging to strip out individualised judgements about how to proceed in a particular
instance.

We have discussed regulatory capitalism as arising within both state and private regulatory regimes
and in respect of both the setting of norms and the monitoring and enforcement of norms. Turning to
address in more detail how this affects the structuring of discretion in practice, we have distinguished
external or meta-forms of control, which structure regulatory discretion, from the structuring of dis-
cretion, which is led and managed internally and might be thought of as self-control. Bringing these
components together, we have created a six by two matrix, with examples which are amplified in the
text that follows.

This matrix captures the ways in which discretion is structured in a regulatory capitalist environ-
ment. As outlined above, structuring occurs externally and internally, as well as targeting state and
non-state actors.87 It is important to note that although this matrix captures the structuring of discre-
tion in different contexts and on different levels, it fails to account for the relationships that emerge
between these levels. Thus, as the examples below will show, we can find cases where private actors
are provided with discretion in implementing regulation but there is external control by the public
regulator. Private regulators might also align their processes with international standards set by
other state or non-state actors, as can be seen in the context of GlobalGAP certification and ISO con-
formity assessment for certifying bodies.88

(b) Structuring discretion – examples from regulatory practice

(i) Standard setting
Within many parliamentary systems of government, rule making is the quintessential function
reserved to parliament to ensure the linkage between elected politicians and key decision making.
This notwithstanding, it is common to delegate rule making powers to ministers. In some presidential
systems, such as that of the US, there is greater willingness to delegate rule making functions to inde-
pendent executive agencies such as regulators. Beyond national governments, rules are made by inter-
governmental organisations (of which the most developed are the institutions of the EU) and by
private bodies, including firms, self-regulatory organisations, NGOs, and technical standards bodies.

The discretion over rule making has increasingly been regarded as challenging to the legitimacy of
those with power or capacity to make rules. This sense has resulted in a progressively higher degree of

84P Cane ‘Judicial review and bureaucratic impact: international and interdisciplinary perspectives’ in M Hertogh and S
Halliday (eds) Judicial Review and Bureaucratic Impact (Cambridge: Cambridge University Press, 2004).

85C Hood et al Regulation Inside Government: Waste-Watchers, Quality Police, and Sleaze-Busters (Oxford: Oxford
University Press, 1999).

86M Bovens and S Zouridis ‘From street-level to system-level bureaucracies: how information and communication tech-
nology is transforming administrative discretion and constitutional control’ (2002) 62 Public Administration Review 174.

87Nagarajan, above n 3, p 161 ff.
88GlobalGAP ‘GLOBALG.A.P.’s milestone with the International Accreditation Forum IAF’ (2016), available at https://

www.globalgap.org/de/newsartikel/GLOBALG.A.P.s-Milestone-with-the-International-Accreditation-Forum-IAF/.
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Table 1. structuring and limiting discretion under regulatory capitalism

State norm setting
State monitoring and

enforcement Private norm setting

Private
monitoring and
enforcement

Reg process overall
(state)

Reg process
overall
(private)

External
(meta-control)
examples

Legislative or judicial
procedural rules;
Consultation Codes;
Regulatory Impact
Analysis (RIA)

UK Enforcement
Concordat; Regulatory
Code;
Regulatory Audit

ISEAL Alliance
Standard-Setting
Code;
WTO TBT Standards
Code

ISEAL Alliance
Compliance Code
and Assurance
Code

Mandatory
regulatory
planning with
consultation;
OECD Guidelines

ISEAL
Alliance
Impacts
Code

Internal
(self-control)
examples

Consultation
Procedures in excess of
codes;
‘Comments on
comments’.
Automated rule
adjustment, eg Los
Angeles Automated
Traffic Surveillance and
Control Center

Compliance Statement
(Food
Standards
Agency).
Automated monitoring of
complete real time data
reduces discretion over
allocation of limited
inspection/monitoring
resources.
Preventive Policing

ISO – Code of Good
Practice for
Standardization
(multi-stakeholder
process and consensus
principle)

ISO – 17000
Conformity
Assessment
Global Gap
General
Regulations
(hierarchy of
sanctions)

Consultations on
strategic plans,
enforcement plans

FSC 10
principles
and criteria
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proceduralisation around rule making, early examples of which include the US Administrative
Procedure Act.

In the UK, a key instrument for structuring discretion around setting standards and rules are prin-
ciples on consultation. Whilst not very prescriptive, the principles encourage extensive engagement:

Consider whether informal iterative consultation is appropriate, using new digital tools and open,
collaborative approaches. Consultation is not just about formal documents and responses. It is an
on-going process.

The principles support sharing details of who has been consulted and promptly publishing the
response to the consultation (within 12 weeks).89 The EU similarly places considerable emphasis
on consultation on rule making, with the new Road Map approach in the 2015 Better Regulation pack-
age.90 Many regulators go well beyond minimum standards for consultations, developing roadshows to
bring their consultations out to the community more generally, publishing comments so that partici-
pants can see what others say. These practices constitute both a support for good decision making but
also a constraint on the discretion to make decisions.

The UK Communications Regulator, Ofcom, for example, publishes its own consultation principles
and, includes a statement on how it publishes and responds to comments:

We think it is important that everyone who is interested in an issue can see other people’s views,
so we usually publish all the responses on our website as soon as we receive them. After the con-
sultation we will make our decisions and publish a statement explaining what we are going to do,
and why, showing how respondents’ views helped to shape these decisions.91

These practices are not as extensive as those operated by one of Ofcom’s predecessor organisation,
Oftel, which used to build in time for stakeholders to comment on the published comments of
other participants – comments on comments – an exemplar of good practice.92 It has been noted
that the UK regulators tended to develop engagement practices which were more extensive than
those of government partners, perhaps conscious of the need to bolster legitimacy through transparent
and structured exercises of discretion.93 More generally there has been a trend towards consulting on
strategic plans of regulators which both aids transparency and tends to constrain regulators to doing
what they said they would do, following certain priorities, developing and deploying certain instru-
ments and so on.

Increasingly new technologies are applied to inform, structure or even alleviate administrative
decision making and discretion. One example for automated rule making is the aforementioned
Los Angeles traffic control system, where the Automated Traffic Surveillance and Control Center
automatically adjusts traffic signalling based on real time traffic measurements.94 As mentioned
earlier, the interplay of the use of new technologies with discretion is twofold. On the one hand,
new technologies and especially automated decision making may limit or structure discretion.
On the other hand, there is a question regarding the degree of discretion a regulator should have

89UK Government ‘Consultation Principles 2016’, available at https://www.gov.uk/government/uploads/system/uploads/
attachment_data/file/492132/20160111_Consultation_principles_final.pdf. This document is remarkably informal, with no
authorship attributed, nor details of who published it, or when.

90European Commission ‘Better regulation for better results – an EU agenda’ (2015) vol COM(2015) 215 final.
91Ofcom OfCom’s Consultation Principles (2010).
92C Hall et al Telecommunications Regulation: Culture, Chaos and Interdependence Inside the Regulatory Process (London:

Routledge, 2000).
93C Graham Regulating Public Utilities: A Constitutional Approach (Oxford: Hart Publishing, 2000); T Prosser Law and the

Regulators (Oxford: Oxford University Press, 1997).
94LADOT ‘ATSAC 21st century automated signal control’, available at https://ladot.lacity.org/projects/transportation-tech-

nology/atsac. See also Coglianese and Lehr, above n 11, at 1161.
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in applying such technologies. Here we can observe the proliferation of guidelines that inform the
public sector on whether and how they can implement AI systems in their organisational processes.
An example is the UK Office for Artificial Intelligence’s Guide to using artificial intelligence in the
public sector, which was briefly introduced above.95 The Guide provides information on when the
use of AI is the right solution for a public sector organisation as well as advice on the implemen-
tation and management of such technologies, and finally, information on ethics and safety. It has
been noted that academic thinking is increasingly driving the concern to regulate both public and
private sector actors for ethical use of AI, at both national and supranational level.96 The EU is cur-
rently working on a comprehensive approach to address AI and new technologies both within the
private and the public sector.97 Furthermore, both ISO/IEC as well as the Institute of Electrical and
Electronics Engineers (IEEE) are developing extensive standardisation specifically with regard to
new technologies applying AI.98 Though these standards are not directly targeting the public sector
and will most likely see initial uptake by industry actors, they nonetheless contribute to a more gen-
eral framework that delimits the application of AI in decision making processes. What these and
other approaches have in common is that they provide a basis for structuring the use of automated
decision making which may well inform the application of such technologies in discretionary
processes.

Regarding new actors, we found that for international organisations, the Global Administrative Law
project has tracked the increased tendency to promote participation, to give reasons for decisions, and
other forms as ways in which discretion is structured. We see similar trends in private standard setting
bodies. Particularly worth mentioning in this regard is the WTO’s TBT Annex 3,99 which has been
complemented by the ISO’s Code of Good Practice for Standardisation. This Code is used by (particu-
larly industry related) standard setting bodies and prescribes procedures of good practice for standard
setting, such as participation of concerned stakeholders.100 For private actors engaged in sustainability
regulation, the ISEAL Alliance, mentioned earlier, provides a Standard Setting Code, which outlines a
comprehensive set of compliance criteria for private standard setting bodies in the environmental and
social issue area.101 An example for private internal procedures regarding standard setting can be seen
in the private food safety regulator GlobalGAP’s Standards Development Policy, which also focuses on
stakeholder participation and included public consultation.102

(ii) Feedback, monitoring and detection
Mechanisms for detecting deviations from regulatory norms are highly varied and include the receipt
of complaints, inspections, audits, whistleblowing, and gatekeepers. The receipt of complaints involves
considerable discretion for regulatory bodies in deciding whether to respond, how to respond, the
extent to which they channel complaints to the complained of organisation, and the use of complaints
data in wider decision making. There is a trend towards regulators setting down documentation as to
how they manage such matters as inspections, audits, complaints and so on, which amplify their statu-
tory duties and powers.

95Office for Artificial Intelligence, above n 68.
96Black and Murray, above n 33.
97European Commission ‘White Paper on Artificial Intelligence – A European Approach to Excellence and Trust’ COM

(2020) 65 final.
98For ISO/IEC see the work of ISO/IEC JTC 1/SC 42, available at https://www.iso.org/committee/6794475.html. For the

IEEE see website available at https://standards.ieee.org/initiatives/artificial-intelligence-systems/index.html?utm_expid=.
qavZBKmuRnmUw2AK_BZo7g.0&utm_referrer=https%3A%2F%2Fwww.google.com%2F#related-standards.

99WTO ‘Agreement on technical barriers to trade’, Annex 3 Code of good practice for the preparation, adoption and appli-
cation of standards.

100ISO/IEC Guide 59: 1994 Preview – Code of Good Practice for Standardization (1994).
101ISEAL Setting Social and Environmental Standards, above n 76.
102See above n 74.
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With respect to inspections, a more reflective approach has been stimulated by an official UK
inquiry (Hampton),103 and a statutory code introduced in the Legislative and Regulatory Reform
Act 2006. The Regulators’ Code (2014), as it is now referred to, is essentially a meta-regulatory instru-
ment which requires regulators to set down their approach to inspection and enforcement. The
approach is close to the prescription of responsive regulation with an emphasis on encouraging reg-
ulators to promote compliance responsively rather than punitively. The Food Standards Agency, for
example, publishes a statement of compliance with the Regulators’ Compliance Code which sets
down in considerable detail how it manages inspections and in particular how it applies a risk-based
approach to determining frequency and stringency of inspections.104 Much of the emphasis of the
Hampton inquiry was on reducing compliance costs, and this is reflected in the FSA Statement
with a commitment to joint inspection with other agencies, where possible and appropriate, rather
than multiple inspections from different agencies.

Automated processes based on machine learning are particularly relevant in structuring discretion
in the monitoring context. Thus, regulators either use technology directly for monitoring purposes or
as a way to determine the probability of a violation and thus as assistance to decide on the allocation of
scarce resources for inspection. An example for the first case is the Securities and Exchange
Commission’s (SEC) MIDAS (Market Information Data Analytics System) which monitors the
stock market by collecting about ‘about 1 billion records from the proprietary feeds of each of the
13 national equity exchanges time-stamped to the microsecond’. This approach allows the SEC to ana-
lyse thousands of stocks over periods between six months and one year, ‘involving 100 billion records
at a time’.105 Coglianese and Lehr predict that this technology could eventually be used to detect and
automatically stop insider trading activities.106 In such a scenario, administrative discretion on where
to allocate inspection resources becomes superfluous as technology provides a way to overcome
resource constraints. Examples for the second case include the New York system, mentioned earlier,
which uses automated decision making to determine where to send building inspectors next;107or the
Internal Revenue Service in the US, which uses automation processes to predict tax fraud and thus
decide where to allocate resources for review.108 In The Netherlands The Hague District Court recently
decided that the so-called Systeem Risico Indicatie (SyRI) legislation, quickly introduced above, is
breaching the European Convention on Human Rights. SyRI is an algorithm put in place to help
the Dutch government detect several types of fraud such as social benefits or tax fraud.109

These are just a few examples for the application of new technologies in the context of monitoring
compliance with regulation. Given the limited resources that the public sector has to dedicate to mon-
itoring, technology is used to inform and structure regulatory action. It thus limits, and potentially
even replaces discretionary processes.

Other forms of feedback to regulators, beyond these techniques, as mentioned, include the receipt of
complaints, whistleblowing and reporting by gatekeepers such as banks and professional services firms.
With respect to complaints, the trend has been towards using complaints processes proactively to
encourage regulatees in both public and private sectors to develop their own effective complaint handling
and, in the best systems, to use complaints data to enhance how they perform. There is wide discretion
both with regulators and regulatees to decide at what level to use complaints data, treating complaints as
matters to be disposed of quickly and cheaply, or conceiving of the data as wider information about the
performance of the system as a whole. The discretion to ignore whistle-blowers has been a major source

103P Hampton Reducing Administrative Burdens: Effective Inspection and Enforcement (March 2005).
104Food Standards Agency Statement of Compliance with Regulators’ Compliance Code: Update - April 2012 (2012).
105US Securities and Exchange Commission ‘MIDAS Market Information Data Analytics System’, see https://www.sec.gov/

marketstructure/midas.html#.X4REWi8RqL4.
106Coglianese and Lehr, above n 11, at 1166.
107See above n 59.
108Coglianese and Lehr, above n 11, at 1163 referring to D DeBarr and M Harwood ‘Relational mining for compliance

risk’, available at https://www.irs.gov/pub/irs-soi/04debarr.pdf.
109See above n 61.
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of challenge for public and private bodies as well as for whistle-blowers themselves. There are more sys-
tematic protocols around the treatment of information provided by gatekeepers such as banks and pro-
fessional services firms, notably in respect of money laundering regulations.

With regard to private norm systems, we can observe the professionalisation of monitoring, often
through the use of certification or auditing guidelines and requirements. Thus, the ISEAL Alliance has
developed an Assurance Code which sets down requirements for certification bodies and their opera-
tions.110 Similarly, the ISO has developed requirements for certification bodies.111 Thus, certification
bodies need to ensure impartiality and confidentiality as outlined in these (external) documents. They
furthermore need to implement appeals procedures and ensure proper qualification of personnel
regarding terminology, metrics and other area-specific requirements.112 An internal procedure can
be found with GlobalGAP, which sets standards for agricultural practices. Those standards are mon-
itored by certification bodies, that are under close scrutiny of GlobalGAP based on its General
Regulations.113 GlobalGAP furthermore developed the Certification Integrity Program (CIPRO),
which monitors and assesses GlobalGAP approved certification bodies, to ensure that they operate
in line with GlobalGAP’s standards and guidelines.114

(iii) Implementation, corrective behaviour, and enforcement
We noted above that even the enforcement of criminal law by police officers involves considerable dis-
cretion as to when and how to respond to a detected infraction. This is even more true in respect of
other types of regulatory enforcement. Julia Black has noted the wide range of factors shaping the
scope and exercise of discretion for enforcement officials, including

the legal framework, the characterisation of the regulatees, the relational distance between regu-
lator and regulatee, the type of firm, the nature of the breach, organisational structures and
norms, personal backgrounds and attitudes, and the broader political, social and moral context
in which the regulation sits.115

Much attention has been paid to the structuring of enforcement discretion, concerned with what we
might think of as traditional regulatory enforcement. As the discussion of examples below will dem-
onstrate, a good deal less attention has been paid to actions of regulators and others which fall outside
traditional enforcement approaches. Many regulators have wide discretion to use advertising and
advocacy campaigns and to promote nudges, all aimed at influencing behaviour. Where such measures
require statutory powers, they are more likely to receive scrutiny. But in the absence of such statutory
underpinnings such measures may be far less visible. If it is correct that such behavioural measures can
be very significant in changing behaviours, as many proponents believe, the relative opaqueness of
such measures from a structuring discretion perspective is a matter of concern.

In the context of enforcement, new technologies and automated decision making processes are
starting to play a significant role in structuring and limiting discretion. Here particularly design-based
forms of technical management are relevant. They provide a technical infrastructure which prevents
regulatees from taking any action other than the one intended by the regulator.116 Thereby they

110ISEAL Assuring Compliance with Social and Environmental Standards, above n 78.
111See ISO/IEC 17020:2012, Conformity Assessment – Requirements for the Operation of Various Types of Bodies

Performing Inspection; and a number of related standards.
112See ISO ‘New ISO/IEC standards to increase confidence in audits and certification’ available at https://www.qualitydigest.

com/inside/standards-news/new-isoiec-standards-increase-confidence-audits-and-certification-101012.html.
113GlobalGAP General Regulations, Part III – Certification Body and Accreditation Rules (2019) available at https://www.

globalgap.org/.content/.galleries/documents/190201_GG_GR_Part-III_V5_2_en.pdf.
114See GlobalGAP CIPRO – The Certification Integrity Program available at https://www.globalgap.org/uk_en/what-we-

do/the-gg-system/integrity-program/CIPRO/index.html.
115Black, above n 25, at 16.
116Brownsword, above n 10, p 4.
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shift discretion forward to the point of implementation of the technology. As mentioned earlier, the
easiest example is a password-protected website which only allows those persons to enter that are duly
registered and eligible for the service. Roger Brownsword predicts that in the near future road traffic
rules maybe entirely replaced by technical management, such as scenarios where a self-driving car
would automatically be slowed down once it exceeds the speed limit.117

Examples where discretion is informed by automated decision making processes are also on the rise
with many of them causing particular controversy. One area of controversy is preventive policing,
where new technologies are applied to pre-empt crime.118 Using large amounts of data, specific AI
tools identify suspicious places and individuals.119 Automation is increasingly used to identify places
where crimes are committed by matching furniture or noise of a crime scene picture or video to exist-
ing data that reveals the actual location.120 Chatbots may also be used as a way to fight crime, by iden-
tifying perpetrators engaging in grooming or webcam-based sexual exploitation of children.121 The
criminal justice system also makes use of AI, for instance by determining pre-trial behaviour and
thus determining bail.122 Automated decision making in the context of policing and criminal justice
is, as mentioned, controversial, particularly because of its impact on human discretion. Though it
might increase the efficiency of police work and help reduce the problematic uses of human discretion,
it might also just be a way of disguising discretion behind apparent objectivity or, worse, it might even
eliminate good discretion that takes into account the specific circumstances of the individual or the
neighbourhood concerned.123 Thus, new technologies do, and will in the future to an even larger
degree, shape discretion on the enforcement level. What it does not do is eliminate the concerns
that arise with such discretion.

Beyond these cutting-edge forms, governments also still apply traditional ways to manage discretion in
enforcement. Key examples are provided by the UK measures to regulate enforcement practices first
through a soft law instrument, the Enforcement Concordat (1998) and subsequently through legislation
in the Regulatory Enforcement and Sanctions Act 2008. The Enforcement Concordat set down six prin-
ciples of regulatory enforcement and required enforcement officials to seek informal resolution to enforce-
ment actions where possible and, where taking formal action, to provide written reasons for taking the
action within ten days to the regulatee.124 Black notes that the complexity of regulatory enforcement com-
bined with the number and variety of principles may make it difficult for enforcement authorities, even
where they seek to comply, to fully implement the objectives of the Enforcement Concordat. An alterna-
tive approach is found in subsequent legislation, which in respect of the new regime of civil sanctions,
requires regulators to prepare and publish guidance as to how the offence is enforced.125

(2) The guidance must include guidance as to—
(a) the sanctions (including criminal sanctions) to which a person who commits the offence may

be liable,
(b) the action which the regulator may take to enforce the offence, whether by virtue of this Part or

otherwise, and
(c) the circumstances in which the regulator is likely to take any such action.

117Ibid, p 5.
118Joh, above n 69.
119A Zavrsnik ‘Criminal justice, artificial intelligence systems, and human rights’ (2020) 20 ERA Forum 567.
120Interpol ‘International child sexual exploitation database’, available at https://www.interpol.int/How-we-work/

Databases/International-Child-Sexual-Exploitation-database.
121Zavrsnik, above n 119, at 570, referring to BW Schermer et al Legal Aspects of Sweetie 2.0 (Tilburg: Tilburg Institute for

Law, Technology, and Society, 2016).
122See for instance APPR ‘About the public safety assessment’ available at https://advancingpretrial.org/psa/factors/.
123Joh, above n 69, at 27–32.
124Department of Trade and Industry Enforcement Concordat: Good Practice Guide for England & Wales (1998); Black,

above n 25, at 26.
125Regulatory Enforcement and Sanctions Act 2008, s 64(2).
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This approach does not specify the exact content of the guidance to be prepared and published but
rather the broad range of matters to be addressed. The Act also creates a duty on regulators to consult
with those affected before publishing such guidance. In this way, the UK government has provided a
model for requiring agencies to structure their discretion. Similar requirements exist under other legis-
lation, such as the Enterprise Act 2002 and the Competition Act 1998. Thus, for example, the
Competition and Markets Authority published a statement on its approach to administrative penalties
in 2014.126 This statement sets down in detail the agency’s statutory powers, its objective in enforcing
the statutory rules and how its approach to applying sanctions advances the objectives. It states also
the factors influencing the agency in whether to impose penalties and if so in what amount.

Beyond the state, private actors also engage in structuring discretion in enforcing their own regu-
latory instruments, eg along supply chains.127 For instance, the industry-based regulator GlobalGAP
has developed a hierarchy of sanctions in cases of non-compliance. Thus, depending on the type of
non-compliance first a warning is issued; if the non-compliance is not resolved then a product may
be suspended and finally cancellation of the contractual relationship (which involves a prohibition
on using the GlobalGAP trademark) can be issued in cases of fraud, lack of trust or inability to
show evidence of compliance.128 A further example is the ISEAL Assurance Code.129 Though as out-
lined above, it is often easier for private regulators to enforce their regulation where they possess suf-
ficient economic power (eg through their location in the supply chain), NGO-driven regulators are
also concerned with compliance and enforcement. The Assurance Code provides rules regarding cer-
tification processes and thus covers monitoring and enforcement mechanisms. It focuses on issues
such as impartiality, clear and sufficient operating procedures, or stakeholder input.130

Conclusion

The challenge of administrative discretion has changed with transitions from welfare state to regula-
tory state as the key governance mode within contemporary states. Even with the enforcement of clas-
sic hierarchical regulation there is a good deal of discretion both in when and how to enforce. As we
have demonstrated, a further shift towards regulatory capitalism has both broadened the scope of
actors we identify as involved in regulation as well as the instruments they apply. Discretion over
key aspects of regulatory activity has been addressed across public and private bodies with instruments
and approaches which seek to limit, structure, consult on and, in some cases, make transparent
approaches to regulatory management more generally. Within this approach, regulatory management
becomes a central concern, and in particular the measures taken by regulators, public and private, to
demonstrate their accountability and to bolster their legitimacy and effectiveness.131 This concern has
led to a whole-of-agency approach to developing regulatory strategies and plans and engaging stake-
holders in consultations in such a way that the whole discretion of the agency is embraced by the pub-
lished plans. On the other hand, we also observe a trend towards applying new technologies as a way to
inform and structure decision making processes or to frame regulation more generally. In these cases,
there is a certain risk of loss of transparency and accountability. New technologies might often appear
like black boxes to non-experts.132 For this reason, ongoing efforts to define and limit the application

126Competition and Markets Authority Administrative Penalties: Statement of Policy on the CMA’s Approach (2014).
127F Cafaggi and P Iamiceli ‘Supply chains, contractual governance and certification regimes’ (2014) 37 European Journal

of Law and Economics 131.
128GlobalGAP General Regulations, Part I – General Requirements (2019) para 6.4 available at https://www.globalgap.org/.

content/.galleries/documents/190201_GG_GR_Part-I_V5_2_en.pdf.
129ISEAL Assuring Compliance with Social and Environmental Standards, above n 78.
130Ibid.
131J Black ‘Constructing and contesting legitimacy and accountability in polycentric regulatory regimes’ (2008) 2

Regulation & Governance 137.
132M Langford ‘Taming the digital leviathan: automated decision-making and international human rights’ (2020) 114 AJIL

Unbound 141.
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of such tools are important. There are also distinctive questions about managing discretion with
respect to behavioural measures which frequently do not require rules for their underpinning. We
found little evidence of attempts to structure discretion with respect to these kinds of instruments
and no evidence of leaders in this practice.

In this paper we suggest the need for a renewed understanding of the significance of discretion in a
regulatory capitalist context. In order to fully comprehend the exercise of administrative power we
need to go beyond traditional constraints and take a holistic approach that includes the interplay of
a variety of actors and instruments. Forms of regulatory structuring need to be scrutinised for their
ability to facilitate and to curtail regulatory power both from external and internal perspectives.
The external dimension involves legislators, courts and other oversight bodies setting down norms
for structuring discretion. Equally significant, but less visible, is the internal dimension of public
and private regulators managing their discretion in order to enhance their legitimacy and effectiveness
in undertaking their tasks.

For courts, a more reflexive or meta-regulatory approach might seek to assess the appropriateness
and effectiveness of internal procedural structuring. Courts might also take a view on the extent to
which public and private regulators are bound to follow the procedures which they have set down
for themselves. Put another way, this involves the courts in understanding and assessing not only
the procedural norms they have set down, but also those that have been set down by actors whose
behaviour they are reviewing. There is wider research to be done here. Such research might extend
beyond the oversight of internal structuring of regulatory discretion, to ask also what motivates
those public and private regulators who take more of a lead in structuring their discretion and with
what effects on legitimacy and effectiveness.
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