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Soft Law and Challenges to Access to Justice

MERIJN CHAMON *

14.1 INTRODUCTION

This chapter explores the challenges that the informalisation of EU govern-
ance, through the reliance on soft law, poses for the possibilities for private
parties to challenge EU conduct that may be in violation of their fundamental
rights. First, this main research question will be situated in the broader debate
on reliance on soft law in EU law. Subsequently, the ontological question of
how soft law, given its non-binding nature, may constitute an interference
with a fundamental right will be addressed and different examples of the
increased reliance on soft law will be used to illustrate recent developments.
Having sketched the state of play and the challenges that soft law may pose for
fundamental rights, the chapter will then turn to the EU’s system of remedies.
The latter has been crafted with a view to providing legal protection against
binding governmental action. Soft law undermines that assumption and the
difficulty in challenging it through conventional mechanisms of legal protec-
tion may itself become a possible interference, this time with the right to an
effective legal protection as enshrined in Article 47 of the Charter of
Fundamental Rights of the EU (CFR, ‘the Charter’)." After having identified
the (conventional) remedies available, the chapter will make some suggestions
to adapt the system of remedies addressing the specific challenge posed by
soft law.

[ would like to thank the editor and Dr Joyce De Coninck for comments on an earlier draft. All
€ITOrs OT Omissions remain mine.

' Charter of Fundamental Rights of the European Union [2016] OJ C202/38¢9 (CFR), art 47.

366

Downloaded from https://www.cambridge.org/core. IP address: 3.22.63.154, on 27 Apr 2025 at 14:38:48, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009373814.021


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009373814.021
https://www.cambridge.org/core

Soft Law and Challenges to Access to Justice 367

14.2 SOFT LAW: WHAT’S IN A NAME

The final part of this second section of the chapter is devoted to illustrating,
through a series of examples, how, in practice, soft law could interfere with
fundamental rights. Before presenting these examples, however, some prelim-
inary clarifications need to be made. First, Senden’s definition of soft law will
be presented together with a discussion of the different functions that soft law
may fulfil, before dealing with the question of how, in theory, soft law may
interfere with fundamental rights.

14.2.1 What Is Soft Law and What Makes It Soft?

The study of soft law in the EU legal order is already well established.
A seminal work, and one that has advanced an often relied on definition of
the notion, was that of Senden. She qualifies soft law as ‘rules of conduct
which are laid down in instruments which have not been attributed legally
binding force as such, but nevertheless may have certain (indirect) legal
effects, and that are aimed at and may produce practical effects’.> This
definition remains rather vague, however, and a lot of intellectual effort has
since gone into attempts to better understand what kind of practical and/or
indirect legal effects are sufficiently relevant in order for non-binding acts to be
considered legally significant enough to constitute soft law.? Further research
has therefore looked into the question of which precise features makes soft law
soft and the types of soft law that exist.

On what makes soft law soft and trying to better capture the notion of soft
law, Terpan proposed to understand the phenomenon as a function of two
criteria, those being obligation and enforcement. A norm can then be quali-
fied as hard law when it cumulatively prescribes a sufficiently clear obligation
that can also be enforced. Conversely, norms that do not prescribe sufficiently
clear obligations would constitute soft law as would norms that do prescribe
obligations but that are not enforceable. To determine whether a sufficiently
clear obligation is being prescribed, Terpan considers the source and the
content of the norm in question and, in terms of enforcement, he distin-
guishes between norms that are subject to judicial (or at least very

Linda Senden, Soft law in European Community Law (Hart 2004) 112; See also Linda Senden
and Ton van den Brink, Checks and Balances of Soft EU Rule-Making, European Parliament
Directorate General for Internal Policies, PE 462.433, 11.

In their standard work, Hofmann, Rowe, and Tiirk even avoid the term soft law as they find it
misleading to describe a plethora of administrative rules. See Herwig Hofmann, Gerald Rowe,
and Alexander Tiirk, EU Administrative Law (Oxford University Press 2011) 536.
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constraining) control, those subject to non-coercive control (such as mere
monitoring), and those subject to no control.*

14.2.2 Soft Law’s Different Functions

To better appreciate the dynamics (and interference with fundamental rights)
that may flow from soft law, it is useful to distinguish the different functions
that soft law acts may fulfil. Here, different authors have elaborated different
typologies. Senden and Van den Brink, for instance, distinguish between soft
regulatory rule-making and soft administrative rule making. The first has a
para-law policy-steering function while the purpose of the other is to give post-
legislative guidance.® The classification of soft law adopted specifically for EU
agencies as proposed by Rocca and Eliantonio also categorises soft law in light
of its position in the policy cycle and can also be integrated in that of Senden
and Van den Brink. Rocca and Eliantonio distinguish four types: where soft
law is adopted in the form of acceptable means of compliance or technical
guidance (categories one and two of Rocca and Eliantonio), it will typically
fulfil the function of postlegislative guidance; conversely, technical docu-
ments and high quality information (categories four and three of Rocca and
Eliantonio) typically fulfil a para-law function.® Just like the origin of a norm’s
soft nature above, the conceptual distinction between these two main categor-
ies is important because it feeds into the constitutional assessment of the
informalisation of EU governance through soft law.

On the one hand, post-legislative soft law may be beneficial to clarify the
meaning and scope of legislative provisions. On the other hand, there also
exists a risk that in the post-legislative phase, through the soft law guidance, a
binding norm is given (slightly) different meaning, thereby also possibly
altering fundamental rights interferences flowing from that binding norm.
In that case, however, a binding norm still exists that might meet the require-
ments of Article 52(1) of the Charter. In contrast, soft law fulfilling a para-
legislative function does not have such a binding norm to fall back on, raising
the question of whether any fundamental rights interferences by such soft law
would be ‘prescribed by law” or whether they would be ipso facto violations.

Fabien Terpan, ‘Soft Law in the European Union — The Changing Nature of EU Law’ (2015)
21 Kuropean Law Journal 68.

> Senden and Van den Brink (n 2) 12.

©  See Penelope Rocca and Mariolina Eliantonio, ‘European Union soft law by agencies:

An analysis of the legitimacy of their procedural frameworks’ in Maurizia de Bellis, Giacinto
della Cananea, Martina Conticelli (eds), EU executive governance: Agencies and procedures
(Giappichelli 2020) 185-186.
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A final consideration to present at this point is the dual question of the author
and the addressee of the soft law. In EU law, perhaps the archetypical form of
soft law are the Commission’s guidelines in the field of competition law where
the Commission set out its view on how EU competition law is to be applied.
This soft law has no specific addressees but helps private parties anticipate the
Commission’s practice, since the soft law has self-binding effect on the
Commission as the (main) actor responsible for the enforcement of EU com-
petition law.” More recently, a different trend can be seen, as will be further
illustrated below, whereby a proliferation in the authors of soft law can be
witnessed. In this fairly new constellation,® the rather straightforward link
between the author adopting the soft law and the enforcement actor has also
been severed, meaning there is no self-binding effect anymore either. Often EU
agencies or bodies are called on to adopt soft law, fleshing out legislative
provisions that are to be applied by national authorities. While such soft law
may still fulfil the clarification function of postlegislative soft law noted above,
the fact remains that the fiction of an authority limiting its own (enforcement)
discretion can no longer be upheld in these cases. That would mean that the
position of private parties is weakened, and the possible interferences with their
fundamental rights may become more acute. This since the soft law will still
carty in it an expectation of compliance but without being balanced by the
legitimate expectation that the enforcement actor has limited its own discretion.

This feature is exacerbated by a further feature of the typical composition of
EU agencies or bodies adopting soft law. Unlike the main EU executive (the
Commission), the main decision-making entities of EU agencies and bodies
are the national authorities responsible for the implementation of EU law.
The further risk this poses is illustrated nicely by the recent ThyssenKrupp
cases. At issue here was a composite procedure whereby the EU customs
expert group (composed of national authorities) could not agree on whether
certain conditions to grant an exceptional authorisation to one of
ThyssenKrupp’s competitors were met. Still, a majority in the expert group
was in favour of granting the authorisation and the Commission concluded
that the conditions to do so were indeed met. The Dutch customs authority

7 See Joined Cases C-189/o2 P, C-202/02 P, C-205/02 P to C-208/02 P and C-213/02 P Dansk
Rorindustri and Others v Commission [2005] ECLI:EU:C:2005:408, para 211.

This constellation is not entirely new since precursors to it can be found in EU law decades
back. See, for instance, the Administrative Commission for the coordination of social security
regimes which was criticised early on by Maas, see Herman Maas, ‘La Commission
administrative pour la sécurité sociale des travailleurs migrants’ (1966) 2 Cahiers de droit
curopéen 343. The new aspect to it is that it is becoming a standard feature in EU governance,
e.g. through an increasing number of ‘Boards’ that wield soft law powers.

8
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subsequently formally granted the authorisation and claimed that it was
obliged to do so in light of the Commission’s conclusion.” This because a
further soft law act adopted by the expert group, ‘the new administrative
practice’, provided that such Commission conclusions are binding on the
national authorities.” The General Court (GC) ruled that the Commission’s
conclusion was not challengeable pursuant to Article 263 TFEU"" since the
relevant legislation merely prescribed that national authorities ‘shall take it’
into account.’® The GC’s findings were upheld by the Court of Justice, which
furthermore remarked that the ‘fact that ... the competent customs authority
took its decision in the belief that it was bound by the contested conclusion
does not . .. have the effect of making that conclusion an act which is legally
binding’."? For readers versed in the admissibility requirements of Article 263
TFEU procedures, the Courts’ findings will appear logical and sound.
However, a troubling dynamic at play here is that national authorities come
together at U level and de facto limit their own discretion through soft law,
obfuscating the available remedies available to private parties. As Eliantonio
explains in Chapter 13, where the EU adopts preliminary measures and
national authorities adopt the final act, a disentangling of who does what
becomes paramount.

14.2.3 Soft Law Interferences with Fundamental Rights in Theory

Having further clarified what makes soft law soft and how soft law may occupy
different positions in the policy cycle, it is now possible to look into the
implications of soft law from a fundamental rights perspective. Two questions
are especially relevant here: First, if soft law is soft because it does not
prescribe a hard obligation and/or because any possible obligation prescribed
will not be enforced through a ‘constraining’ enforcement mechanism, can it
become sufficiently relevant for its fundamental rights implications?
Secondly, if a limitation or restriction may result from soft law, under which
conditions may those limitations or restrictions be said to be ‘prescribed by
law’? Under the Convention, this requirement first refers back to the domestic
law of a party but that domestic law must itself also be in conformity with the

9 See Order in Case T-577/17 ThyssenKrupp v Commission [2018] ECLLEU:T:2018:411,
para 8.

'° Ibid para 65.

Consolidated Version of the Treaty on the Functioning of the European Union [2016] O]

Czo02/47 (TFEU), art 263.

See Order in ThyssenKrupp (n 9) para 68.

'3 Ibid para 72.
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Convention. While the domestic law need not formally be law, and can be
enactments of lower rank than statutes and even unwritten law, it must meet
qualitative requirements, including those of accessibility and foreseeability.'*
While this seems to provide sufficient flexibility to encompass soft law, the
flexibility is arguably aimed at accommodating the different legal systems of
parties to the Convention."> Given the risks that soft law poses for executive

overreach in the EU,*®

limitations flowing exclusively from soft law might
have to be ruled out as being ‘prescribed by law’ regardless of whether the soft
law was accessible and its application foreseeable. Most of the time, however,
a limitation will not flow exclusively from soft law, the latter instead fulfilling a
mediating function. Where soft law is tolerated in such scenarios it becomes
crucial to ensure proper remedies, as discussed in Section 14.3.

Returning to the first question, the relevance arguably lies in the practical
and indirect effects that soft law may produce. After all, from a fundamental
rights perspective, the question is not so much whether the norm prescribing
(in)action on the part of the government is valid and/or binding but if and how
such (in)action impacts the fundamental rights position of the individual.

The constitutional relevance of soft law is still obscured, however, since the
notion of a limitation or restriction (of a fundamental right) has arguably not
been properly clarified by either the European Court of Human Rights
(ECtHR) or the Court of Justice of the EU (CJEU). For the ECtHR, this might
not come as a surprise since the comerstone of the Convention is the right of
individual petition.'” The ECtHR thus addresses specific (individual) com-
plaints of concrete (alleged) violations of fundamental rights and not abstract
questions relating to possible dubious legislative acts or government policy.™
Such a constellation provides less opportunity for theory-crafting compared to
the system in which the CJEU operates of which the purpose is not to protect
fundamental rights but to oversee the construction of an internal market. In its
system of remedies, the cornerstone is the preliminary reference procedure® and
an independent Commission can bring infringement actions against Member
States. Returning to the ECtHR, Letsas notes that its diagnostic test has five main

'+ See Kafkaris v Cyprus, Application no. 219o6/o4 (ECtHR, 12 February 2018), paras 139-140.
Villiger notes that the inclusion of ‘unwritten law’ results from the need to accommodate
common law systems. See Mark Eugen Villiger, Handbook on the European Convention on
Human Rights (Brill 2022) 417.
Margrit Cohn, A Theory of the Executive Branch (Oxford University Press 2021) 62-64.
7 Mark Eugen Villiger, Handbook on the European Convention on Human Rights (Brill

2022) 19.
'8 See Le Mailloux v France, App no 18108/20 (ECtHR, 5 November 2020).
9 Case Opinion 2/13 — Accession of the EU to the ECHR [2014] ECLIEU:C:2014:2454,

para 176.
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stages, those being: (i) whether the facts come within the ECHR’s scope, (ii)
whether there is an interference with a right, (iii) whether the interference is
prescribed by law, (iv) whether a legitimate is aim pursued, and (v) whether the
interference is necessary in a democratic society.>® While the second stage is
conceptually distinet from the others,*" in practice it is often subsumed under
the fifth stage, which has also meant that the ECtHR has not developed a
horizontal approach to the question of which types of governmental action or
inaction may amount to an interference.** Since such an approach is lacking,
the ECtHR has not articulated a general approach to the potential fundamental
rights implications of soft law either.

When the interference question is explicitly addressed by the ECtHR, it is
necessarily done in a case-by-case manner. In those cases, it is not exceptional
for the ECtHR to simply postulate that there has been no restriction, without
elaborating any reasoning in this regard. It thus, for instance, held that ‘in
themselves, the security checks to which passengers are subject in airports
prior to departure do not constitute a restriction on freedom of movement’.?
On other occasions, the finding of a lack of a restriction is more reasoned.
In Chd’are Shalom Ve Tsedek v France, the ECtHR held that while ritual
slaughter was protected under Article g of the Convention, ‘there would be
interference with the freedom to manifest one’s religion only if the illegality of
performing ritual slaughter made it impossible for ultra-orthodox Jews to eat
meat from animals slaughtered in accordance with the religious prescriptions
they considered applicable’.** Similarly, in A, B and C v Ireland, the Grand
Chamber of the ECtHR ruled that there was no interference with a woman’s
right to life by a party’s anti-abortion legislation when the woman in question
could go abroad to receive treatment.*> As Gerards notes, if the Court were to

*° George Letsas, “The scope and balancing of rights — Diagnostic or constitutive?” in Eva Brems

and Janneke Gerards (eds), Shaping Rights in the ECHR: The Role of the European Court of
Human Rights in Determining the Scope of Human Rights (Cambridge University Press
2014) 54.

In this regard, it is telling that the Practical Guide on Admissibility Criteria remarks that the
existence of an interference is a separate issue to be tested as part of the admissibility. It does so,
however, in a section devoted to the cases where there is ‘no lack of proportionality between

2

the aims and the means’. As Letsas” test shows, however, it is nonsensical to discuss
proportionality before the existence of an interference is found. See Registry of the ECtHR,
Practical Guide on Admissibility Criteria, 31 August 2022, para 305.

Noting there is little to no jurisprudence on the notions of limitation or restrictions, see Yves
Haeck and Clara Burbano Herrera, Procederen voor het Europees Hof voor de Rechten van de
Mens (Intersentia 2011) 55 at fn 241.

Phull v France, App no 35753/03 (ECtHR, 11 January 2005).

** Chd’are Shalom Ve Tsedek v France, App no 27417/95 (ECtHR, 27 June 2000) para So.

*5 A, B and C v Ireland, App no 25579/o5 (ECtHR, 16 December 2010) paras 158-159.

22

23
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follow this approach consistently, not many interferences would be found,*®
since an interference could only be qualified as such when it resulted in the
impossibility to enjoy the protection of the right concerned. Linking back to
soft law, that threshold might never be met since its soft nature means that
non-compliant behaviour remains entirely possible.

On the other hand, in a greater number of cases, the Court links the degree
of interference with the intensity of the proportionality review.?” As a result,
‘although in some cases the Court pays express attention to the phase of
interference, in other cases it implicitly accepts or assumes the existence of
an interference, or it merges the test of interference with the test of applicabil-
ity or that of jurisdiction [or that of the justification of an interference]’.*®
Linking back again to soft law, this would mean that the existence of an
interference will be accepted but that the proportionality review might be
lenient. The lack of a clear position on the possible interfering effects flowing
from soft law contrasts with the approach of the CJEU, at least in the area of
the internal market.*” As noted, this can arguably be explained by the different
purposes of both Courts and the different procedural avenues to reach them.

In its internal market jurisprudence, it is firmly established case law that
where national measures ‘are capable of hindering or rendering less attractive
the exercise of the fundamental freedoms guaranteed by the Treaty” they will
constitute interferences.?® That non-binding measures may also constitute
restrictions on free movement is explicitly established in case law of the
CJEU, since the restrictive effect of non-binding measures may be comparable
to that of binding measures.>' The degree of interference will then only be
relevant in the possible assessment of the proportionality of the (national)
measure. Of course, this ‘internal market’ logic might not be transposable to
the fundamental rights protection offered by the Charter. While the CJEU
itself has created a bridge between the two, that bridge does not connect the
internal market freedoms with the full scope of material rights in the Charter.
Instead, the Court held that where there are interferences with the

26 Janneke Gerards, General Principles of the European Convention on Human Rights

(Cambridge University Press 2019) 17.
7 Ibid 17-18.
*% Ibid 18.
9 In its review of limitations on Charter rights the CJEU links its review to the approach of the
ECtHR. See Joined Cases C-293/12 and C-594/12 Digital Rights Ireland [2014] ECLLEU:
C:2014:238, para 47.
Case C-212/06 Flemish care insurance [2008] ECLLI:EU:C:2008:178, para 45; see also Joined
Cases 177/82 and 178/82 Van de Haar [1984] ECLI:EU:C:1984:144, para 13.
3t See Case C-227/06 Commission v Belgium [2008] ECLLI:EU:C:2008:160, paras 54-55; Case
249/81 Commission v Ireland [1982] ECLI:EU:C:1982:402, para 27.

30

Downloaded from https://www.cambridge.org/core. IP address: 3.22.63.154, on 27 Apr 2025 at 14:38:48, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009373814.021


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009373814.021
https://www.cambridge.org/core

374 Merijn Chamon

fundamental freedoms of the internal market, these automatically cover inter-
ferences with only a limited subset of Charter rights (notably those laid down
in Articles 15 to 17),3* amalgamating the assessment of both. Going back to
soft law’s effects and as AG Bobek explained, soft law as an imperfect norm
may not be coercively enforced but still have the ‘mormative ambition of
inducing compliance’.?? In the law of the internal market, such an ambition
is sufficient for the measures to be caught by the free movement rules.
Applying the same logic, the possibility of soft law constituting an interference
with fundamental rights should be accepted.

The more concrete question of whether this means that the Charter applies
to EU soft law further falls apart in two sub-questions, in light of the Charter’s
field of application. As Kenner and Peake note, the first is whether EU
institutions are bound by the Charter when adopting soft law. For those
authors, ‘ideally, when it adopts non-binding policies, it should also be
regarded as constrained and empowered by fundamental rights. However, in
those contexts, as its output is not legally binding, it would be difficult to
enforce this commitment in the courts’.3* The second question is whether EU
Member States are to be considered as implementing EU law when they
adopt binding measures in the wake of EU soft law. As the law currently
stands, Kenner and Peake answer this question in the negative but again call
for a de facto respect for the Charter in order not to erode the protection
offered by the latter.3> At this point, it is useful to make a distinction between
the different ways in which EU soft law may be followed upon or imple-
mented. Thus, once an EU institution or body adopts soft law, generally four
scenarios are possible: (i) the soft law is addressed to private parties (or has no
addressee) and is acted upon by them; (ii) a governmental body (EU or
national) adopts a binding act further to the EU soft law; (iii) a national body
adopts soft law further to the EU soft law; (iv) the EU soft law is acted upon
through factual conduct of a governmental body (EU or national). Evidently,
the possibility for parties to bring a potential fundamental rights interference
before a court will be influenced by which of the four scenarios is at issue.

While the Court has not addressed the first scenario explicitly yet, the
dynamics that would be in play have popped up in cases before it. In
Bevdndorldsi és Allgmpolgdrsagi Hivatal, the Court noted that asylum seckers

32 Case C-322/16 Global Starnet [2017] ECLI:EU:C:2017:985, para 50.

33 See Opinion of AG Bobek in Case C-16/16 P Belgium v Commission [2017] ECLLEU:
C:2017:959, para 86.

34 Jeff Kenner and Katrina Peake, ‘Art 33 — Family and Professional Life” in Steve Peers and
Others (eds), The EU Charter of Fundamental Rights: A Commentary (Hart 2021) 946-947.

35 Tbid 947.
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cannot be required to undergo a personality test, since their consent to do so
would be required. However, it explicitly accepted that ‘that consent is not
necessarily given freely, being de facto imposed under the pressure of the
circumstances in which applicants for international protection find them-
selves’.3° The Court thus recognised that an applicant might be indirectly or
practically forced, in which case there is an interference with the right to
respect for a private life that needs to be justified. In the separate context of
EU-induced national austerity programmes, which come under the second of
the four scenarios noted above, AG Saugmandsgaard Qe in Associagdo
Sindical dos Juizes Portugueses held that the Council recommendation based
on Article 126(7) TFEU at issue ‘did not fix sufficiently specific and precise
objectives to support the view that the Portuguese State implemented on the
basis of that recommendation requirements of EU law within the meaning of
Article 51 of the Charter'3” This suggests, however, that, on the more
fundamental preliminary point, the AG did not per se rule out that a
Member State could be said to be implementing EU law in the sense of
Article 51 of the Charter when acting on EU soft law.

14.2.4 Soft Law Interferences with Fundamental Rights in Practice

To make things more concrete, the present section will look into three distinct
areas to illustrate how soft law may result in fundamental rights interferences.
The first is the area of economic coordination and the Euro crisis response.
To assist Eurozone Member States that are cut off from the international
financial markets, the Eurozone Member States established the European
Stability Mechanism (ESM) as an international organisation distinct from the
EU. The ESM Treaty?® confers a number of important tasks on the European
Commission and the European Central Bank, which the CJEU accepted in
the Pringle case.? The ESM funds made available to the Eurozone Member
States are conditional on the negotiation and conclusion of a Memorandum
of Understanding (MoU) between the ESM and the Member State con-
cerned. These MoUs, while negotiated and signed by the Commission, follow
from the ESM Treaty and therefore do not constitute challengeable acts

3¢ Case C-473/16 F v Bevdndorldsi és Allampolgdrsdgi Hivatal [2018] ECLIEU:C:2018:36,
para 53.

37 Opinion of AG Saugmandsgaard @e in Case C-64/16 Associagdo Sindical dos Juizes
Portugueses [2017] ECLI:EU:C:2017:395, para 51

3% Treaty Establishing the European Stability Mechanism [2012] T/ESM 2012-LT/en 1 (ESM).

39 Case C-370/12 Pringle [2012] ECLI:EU:C:2012:756, paras 155-169.
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under Article 263 TFEU.#° At the same time, the EU can still be held liable
for the Commission’s wrongful acts or omissions, specifically under the
Charter (and the right to property, notably of those people affected by the
austerity or restructuring measures taken in execution of the MoU), as con-
firmed by the Court in Ledra Advertising.*'

The legal nature of the MoUs, negotiated by the Commission under the
ESM, is highly disputed. The analogous MoUs agreed between the
Commission and non-Eurozone Member States, under EU law, were con-
sidered to be ‘mandatory’ by the CJEU,** against the findings of the AG,*? but
it is unclear whether this can be transposed to the ESM MoUs. AG Wathelet
in Mallis suggested they are non-binding,** as does Repasi,*> while Poulou
suggests they are binding.#° The Court in Ledra Advertising did not address
this question and focuses on the Commission’s conduct in negotiating the
MoU. Distinguishing the negotiation by the Commission from the MoU itself
is in part built on a legal fiction however, and it seems difficult to see how the
Commission’s conduct as such would constitute an interference in the
absence of the MoU itself constituting such an interference. The Court of
Justice indeed seems to assume that the MoU (as negotiated by the
Commission) interfered with the right to property of the deposit holders at
the banks that were put under resolution. Ledra would thus imply either that
the CJEU accepts that a non-binding act may have such constraining practical
or indirect legal effects that a fundamental rights interference may result from
it or, alternatively, that it believed the MoU was binding. While Ledra
concerned the right to property of deposit holders (of Cypriot banks), it is

*° Joined Cases C-8/15 P to C-10/15 P Ledra Advertising e.a. v Commission & ECB [2016] ECLIL:
EU:C:2016:701, para 54. See also Joined Cases C-105/15 P to C-109/15 P Mallis e.a. v
Commission & ECB [2016] ECLL:EU:C:2016:702.

Anastasia Poulou, “The Liability of the EU in the ESM framework’ (2017) 24 Maastricht
Journal of European and Comparative Law 137; See also the decisions of national courts cited
by Poulou, where the Greek Supreme Administrative Court held the MoU to be non-binding
while the Portuguese Constitutional Court confirmed that the MoU constitutes a binding act.
+* Case C-258/14 Florescu [2017] ECLIEU:C:2017:448, para 41.

43 Opinion of AG Bot in Case C-258/14 Florescu [2016] ECLLEEU:C:2016:995, para 53.

+ Opinion of AG Wathelet in Joined Cases C-105/15 P to C-109/15 P Mallis e.a. v Commission
& ECB [2016] ECLLEU:C:2016:294, para 85. In contrast, in his Opinion in the Ledra case,
AG Wahl qualified the MoU as an international agreement, see Opinion of AG Wahl in
Joined Cases C-8/15 P to C-10/15 P Ledra Advertising e.a. v Commission & ECB [2016)]
ECLI:EU:C:2016:290, para 98.

René Repasi, Judicial protection against austerity measures in the euro area: Ledra and Mallis’
(2017) Common Market Law Review 1123, 1141-1142.

Anastasia Poulou, ‘Financial assistance conditionality and human rights protection: What is
the role of the EU Charter of Fundamental Rights?’ (2017) 54 Common Market Law Review
991, 1019—1022.
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useful to flag that the MoU also prescribed an austerity programme with
significant fundamental rights implications. For instance, the Cyprus MoU
foresaw that Cyprus would reform its pension system, increasing the min-
imum age for pension entitlements and reducing pensions.*’

A second set of examples can be seen in the soft law adopted in the Area of
Freedom, Security and Justice (AFS]), for instance, by the EU Agency for
Asylum (EUAA). Article 13 of its establishing Regulation provides that its
Management Board can adopt operational standards, indicators, guidelines,
and best practices to ensure a correct and effective implementation of Union
law on asylum.*® The agency thus adopts post-legislative guidance fleshing out
different provisions of the U asylum acquis, such as the Asylum Procedures
Directive. In its Articles 14 and 15, the latter sets out the rule that applicants
are entitled to a personal interview before a decision on their application is
made as well as setting out the requirements that such a personal interview
must meet.*” Under Article 15(3)(c) of the Directive, the ‘communication
shall take place in the language preferred by the applicant unless there is
another language which he or she understands and in which he or she is able
to communicate clearly’. In the EUAA’s Guidance on asylum procedure:
operational standards and indicators of September 2019, however, Standard
30 prescribes that ‘the personal interview takes place in a language the
applicant understands’.>® The ‘good practice’ listed under that standard pro-
vides that if no interpreter is available in the language that the applicant
understands, another language ‘that the applicant is reasonably expected to
understand’ can be used. The guidance that is provided to national authorities
to comply with the Directive thus effectively sets a lower (or at least less
detailed) standard than the Directive itself. Since the latter is explicitly
intended to promote inter alia the right to human dignity and the right to
asylum,”" it cannot be excluded that the guidance might set the actual
standard for the administrative practice of Member States and thereby

#7" See points 2.11 and 3.1 of the Memorandum of Understanding on Specific Economic Policy
Conditionality annexed to European Commission, The Economic Adjustment Programme for
Cyprus (2013) European Economy Occasional Papers 149.

See Regulation (EU) 2021/2303 of the European Parliament and of the Council of

15 December 2021 on the European Union Agency for Asylum and repealing Regulation
(EU) No 439/2010 [2021] O] L468/1 (EUAA), art 13.

#9 See Directive (EU) 2013/32 of the European Parliament and of the Council of 26 June 2013
on common procedures for granting and withdrawing international protection [2013] O]
L18o/6o (Recast Asylum Procedures Directive), arts 14-15.

EASO Guidance on asylum procedure: operational standards and indicators, EASO Practical
Guides Series, September 2019, 19.

5' Recast Asylum Procedures Directive (n 49) recital 6o.
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interfere with these fundamental rights. This despite the Court in Addis ruling
that the personal interview is of fundamental importance in the asylum
procedure.>®

A further example in the AFS] can be found in the EU’s response to
Russia’s invasion of Ukraine. Quite quickly this led to calls within the EU of
banning Russian tourists from acquiring Schengen visas, although the
Schengen Visa Code™ does not explicitly provide for such a ban. Following
the EU Council’s suspension of the EU-Russia visa facilitation agreement,>*
Russian citizens are to be given the default treatment under the Visa Code
regulation when applying for visas. When it comes to refusing Russian citi-
zens' applications, the main relevant provision in the Visa Code on which
Member States would rely is Article 21(3)(d), which requires Member States
to verify that ‘the applicant is not considered to be a threat to public policy,
internal security or public ... or to the international relations of any of the
Member States’. While the regulation has not been amended, in
September 2022 the European Commission did adopt guidance specifically
for the issuance of visas to Russian citizens.>® These guidelines seem to lower
the bar for Member States to refuse applications from Russians: ‘As far as
Russian nationals travelling for tourism are concerned, having a very strict
approach is justified as it is more difficult to assess the justification for the
journey.’s® The Commission in its guidance also seems to lower the bar by
introducing the notion of a ‘potential threat’, a concept that does not as such
appear in the Visa Code or the (general) Visa Handbook.>” While there is
evidently no fundamental right of Russians to visit the EU, one may well argue
that there is a fundamental right for Russian citizens, pursuant to Articles
20 and 21 of the Charter, not to be treated differently from, for example,
Kazakh citizens (i.e., citizens of states other than Russia that are also listed in

>* Case C-517/17 Addis [2020] ECLI:EU:C:2020:579, paras 59 and 66.

>3 Regulation (EC) 810/2009 of the European Parliament and of the Council of 13 July 2009

establishing a Community Code on Visas (Visa Code) [2009] O] L243/1.

Council Decision (EU) 2022/1500 of g September 2022 on the suspension in whole of the

application of the Agreement between the European Community and the Russian Federation

on the facilitation of the issuance of visas to the citizens of the Furopean Union and the

Russian Federation [2022] O] L2341/1 (Council Decision 2022/1500).

European Commission, Providing guidelines on general visa issuance in relation to Russian

applicants following Council Decision 1500/2022 C (2022) 7111 final.

Council Decision 1500/2022 (n 54) para 23.

>7 European Commission, ANNEX to the Commission Implementing Decision amending
Commission Decision C (2010) 1620 final as regards the replacement of the Handbook for the
processing of visa applications and the modification of issued visas (Visa Code Handbook I),
C (2020) 395 final.
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Annex I of Regulation 2018/1806%° with which the EU has not concluded a
facilitation agreement).>” Arguably, the result of the guidance is that Member
States are given a basis to routinely reject applications from Russians request-
ing a visa for touristic purposes.

A third illustration may be found in the digital sphere where the EU has
adopted ambitious legislative packages in recent years. Although the General
Data Protection Regulation® is not limited in scope to the processing of data
through digital means, its importance for the digital information society is self-
evident. In 2022, the EU legislator also adopted the Digital Services Act
(DSA) and a Data Governance Act (DGA).®" Aside from their special rele-
vance for the digital provision of services and the digital processing of data, two
further features of these three different legislative instruments are noteworthy
for the purposes of this chapter: they contain important enabling clauses
foreseeing the adoption of soft law to ensure the proper application of the
legislative acts and they rely on a new type of governance mechanism by
setting up so-called Boards (the European Data Protection Board [EDPB], the
Furopean Board for Digital Services [EBDS], and the Furopean Data
Innovation Board [EDIB]) that are to adopt such soft law. While these
Boards are heterogeneous in their nature, structure, and func’rioning,()2 they
have in common that they bring together representatives of the national
authorities and that they are given the power to adopt soft law (guidance) on
any issue coming under the scope of their respective legislative acts. This is
very similar to the constellation at issue in the ThyssenKrupp cases discussed

5% Regulation (EU) 2018/1806 of the European Parliament and of the Council of

14 November 2018 listing the third countries whose nationals must be in possession of visas
when crossing the external borders and those whose nationals are exempt from that
requirement [2018] OJ 1.303/39 (Visa Requirement Regulation).

9 While the Court has ruled that third countries do not come within the scope of Article 20 of
the Charter, this is different from the citizens of those third countries. See Case C-272/15 Swiss
International Air Lines [2016] ECLI:EU:C:2016:993, para 29.

Regulation (EU) 679/2016 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC [2016] O] L11g/1 (GDPR).
Regulation (EU) 2022/868 of the European Parliament and of the Council of 30 May 2022 on
European data governance [2022] O] L152/1 (Data Governance Act); Regulation (EU) 2022/
2065 of the European Parliament and of the Council of 19 October 2022 on a Single Market
For Digital Services [2022] O] L277/1 (DSA).

The EDPB, for instance, strongly resembles a proper EU agency since it has legal personality
and brings together exclusively representatives of the EU Member States. The EBDS and the
EDIB have no legal personality and the latter is also composed of representatives of
stakeholders. Only the DGA explicitly prescribes that the EDIB is to be a Commission expert
group (in the sense of European Commission, establishing horizontal rules on the creation
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and operation of Commission expert groups, C (2016) 3301 final).

Downloaded from https://www.cambridge.org/core. IP address: 3.22.63.154, on 27 Apr 2025 at 14:38:48, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009373814.021


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009373814.021
https://www.cambridge.org/core

380 Merijn Chamon

above. When it comes to the actual application of these legislative packages,
different fundamental rights are evidently in play. The DSA is especially clear
on this as it provides in its Article 34 that providers must make an assessment of
how their services and the way they are offered may negatively affect rights, in
particular the fundamental rights to human dignity enshrined in Article 1 of
the Charter; to respect for private and family life enshrined in Article 7 of the
Charter; to the protection of personal data enshrined in Article 8 of the
Charter; to freedom of expression and information, including the freedom
and pluralism of the media, enshrined in Article 11 of the Charter; to non-
discrimination enshrined in Article 21 of the Charter; to respect for the rights
of the child enshrined in Article 24 of the Charter; and to a high-level of
consumer protection enshrined in Article 38 of the Charter.%

How providers are concretely meant to mitigate risks is initially left to self-
regulation, but Article 35(3) provides that the Commission ‘may issue
guidelines . . . in relation to specific risks, in particular to present best practices
and recommend possible measures, having due regard to the possible conse-
quences of the measures on fundamental rights enshrined in the Charter of all
parties involved’. In short, it may be expected that soft law will de facto
determine the limits within which fundamental rights may be impacted by
providers of very large online platforms and very large online search engines.*+
Generally, for these three acts, their actual implementation will be signifi-
cantly steered by acts of soft law, adopted by either the Commission, the
Boards, or the regulated entities themselves.

What the examples in these three very diverse policy fields show is, first, a
seemingly insatiable appetite for soft law, not just on the part of the executive
branch and, second, the very real possibilities for soft law to affect the legal
position of natural and legal persons.

14.3 REMEDIES AND SOFT LAW

The argument was made above that the scope of the Charter could, and in
light of soft law’s practical effects should, extend to soft law. If that is indeed
the case, the question becomes which remedies are available to challenge soft
law’s interferences with fundamental rights. This section will highlight the two

5 DSA, art 34(1)(b).

54 As highlighted by Mantelero, the DSA’s focus on risk mitigation rather than prevention implies
that interferences with fundamental rights are accepted, under the legislative framework, as
inevitable costs to access potential technological benefits brought by digital services. See
Alessandro Mantelero, ‘Fundamental rights impact assessments in the DSA’ (Verfassungsblog,
1 November 2022) <https:/verfassungsblog.de/dsa-impact-assessment/>.
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main existing judicial mechanisms that are available, as well as one adminis-
trative mechanism. The backdrop of this discussion is that soft law, by its
nature, precludes the remedy of the action for annulment under Article
263 TFEU.

14.3.1 Unavailability of the Action for Annulment

The Court of Justice shut this door firmly in 2018 in Belgium v Commission,®®
despite suggestions by AG Bobek to take a more flexible approach. The Court
of Justice thereby endorsed the findings of the General Court, which, at first
instance, observed that the recommendation does not have and is not
intended to have binding legal effects with the result that it cannot be
classified as a challengeable act for the purposes of Article 263 TFEU.®
The problematic repercussions of Belgium v Commission for effective judicial
protection were decried by Arnull in strong terms: [I]n direct actions the
Court of Justice and the General Court now sometimes seem content to
collude with other institutions to evade the requirements laid down by the
Treaty.®” What therefore remains is the action for damages and the prelimin-
ary reference procedure, before the Courts, and the different forms of review
by administrative bodies as a non-judicial remedy.

14.3.2 The Action for Damages

As the Ledra case discussed above suggests (assuming the CJEU found the
MoU to constitute soft law), it is in principle possible to challenge the
fundamental rights interferences of soft law through an action for damages.
It is established case law of the EU Courts to require three cumulative
conditions for the EU to incur non-contractual liability, those being the
unlawfulness of the EU’s conduct, the fact of damage, and the existence of
a causal link between the conduct and the damage.®® In Ledra, the Court
dismissed the claim for damages on the first of these conditions by finding that

5 Case C-16/16 P Belgium v Commission [2018] ECLI:EU:C:2018:79. For a broader discussion
of the problem of challenging soft law through the action for annulment, see Giulia Gentile,
‘Ensuring effective judicial review of EU soft law via the action for annulment before the EU
courts: A plea for a liberal-constitutional approach’ (2020) 16 European Constitutional Law
Review 466.

Case T-721/14 Belgium v Commission [2015] ECLLEU:T:2015:829, para 37.

Anthony Arnull, ‘EU Recommendations and Judicial Review’ (2018) 14 European
Constitutional Law Review 609, 621.

See Joined Cases C-447/17 P and C-479/17 P EU v Guardian Europe & Guardian Europe v
EU [2019] ECLIEU:C:2019:672, para 147.
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the Commission had not committed a sufficiently serious violation of the
fundamental right involved because the restriction of the fundamental right
could be justified pursuant to Article 52(1) of the Charter.®” Specifically for
soft law, the third cumulative condition appears to be the most problematic,
however. Under the Court’s established case law, a sufficiently direct causal
link means that the conduct must be the determining cause of the damage.”™
Yet, given its non-binding nature, the indirect legal and practical effects of soft
law seem incapable of ever constituting such a determining cause.”” This is
clear where EU soft law is subsequently implemented by further decisions
(binding or non-binding) but also when it results in the first and fourth
scenarios noted above in Section 14.2.3. The threshold to show that soft law
itself determined a private party’s behaviour or the factual conduct of a
government body lies exceptionally high. Where the action for annulment
against soft law will be inadmissible, an action for damages might be admis-
sible but would then always fail on the merits.

14.3.3 The Preliminary Reference Procedure

The only judicial remedy practically available will then be the preliminary
reference procedure, as evidenced by the FBF case.” In that case, the Court
followed up on Belgium v Commission mentioned earlier where it refused to
review soft law in an action for annulment but where it noted that ‘Article 267
TFEU confers on the Court jurisdiction to deliver a preliminary ruling on the
validity and interpretation of all acts of the EU institutions without excep-
tion”.”> From a more institutional perspective, the Court’s decision, as also
predicted by AG Bobek in his Opinion in FBF,’* goes against the current
evolution of the judicial system at EU level. In terms of workload, it would
have made more sense to allow for a direct review of soft law measures, given
the recent expansion of the General Court. That the Court confirmed that

% The general threshold is therefore high, since even a non-justifiable restriction of a

fundamental right may not be sufficiently serious. See, e.g., Case T-341/07 Sison v Council

[2011] ECLIEU:T:2011:687, para 75; Joyce De Coninck, ‘Effective Remedies for Human

Rights Violations in EU CSDP Military Missions: Smoke and Mirrors in Human Rights

Adjudication?’ (2023) 24 German Law Journal 353-3509.

Guardian Europe (n 68) para 32.

7 See Case T-193/04 Tillack v Commission [2006] ECLI:EU:T:2006:292, paras 122-124.

Case C-911/19 Fédération bancaire frangaise (FBF) v Autorité de contréle prudentiel et de

résolution (ACPR) [2021] ECLI:EU:C:2021:599.

73 Belgium v Commission (n 65) para 44.

7+ Opinion of AG Bobek in Case C-911/19 Fédération bancaire frangaise (FBF) v Autorité de
contrle prudentiel et de résolution (ACPR) [2021] ECLI:EU:C:2021:294, para 148.

Downloaded from https://www.cambridge.org/core. IP address: 3.22.63.154, on 27 Apr 2025 at 14:38:48, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009373814.021


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009373814.021
https://www.cambridge.org/core

Soft Law and Challenges to Access to Justice 383

there would be a possibility to seize it in order to challenge the validity of soft
law was still welcomed by Giindel,”> but there are at least three important
constraints, inherent to the preliminary reference procedure, that require
pointing out. First, the preliminary reference procedure requires a reference
point in the national legal order that can be relied on to seize a national judge;
second, a procedure must also be available at national level (which may not be
self-evident in the realm of soft law); and third, the preliminary reference
procedure is not a self-standing remedy but instead depends on the national
judge referring questions.

The first two of these constraints are intertwined: concretely, a natural or
legal person taking issue with an EU soft law measure will only be able to
indirectly challenge this measure before a national judge if there is a national
measure or conduct that is challengeable pursuant to a procedure available in
national law. In the first scenario noted above in Section 14.2.3, such a
reference point may not be available. This puts an acute challenge to the
right of natural and legal persons to effective legal protection. The avenue to
which the Court directs applicants revives the same problems that resulted
from Plaumann and the Court’s response in cases like UPA and Jégo Quéré,”®
as well as revealing a further challenge to the principle of procedural
autonomy.

In the scenario where EU soft law will be followed up on or implemented at
national level through further (national) soft law, this may prove problematic.
While different national legal systems seem increasingly open to allow such
challenges,”” this option still does not seem to exist in the majority of national
legal systems. In addition, the requirements to be fulfilled by applicants may
vary greatly between Member States. Should these differences simply be
accepted in light of national procedural autonomy? That is doubtful. While
national procedural autonomy should be considered a legal principle, rather
than a temporary state of affairs in EU law, it is still to be balanced with other
principles such as that to effective legal protection.”® In this regard, Amull has

See Jorg Gundel, ‘Rechtsschutz gegen Empfehlungen der EU-Kommission?” (2018)

Europarecht 6os.

7 Case C-25/62 Plaumann v Commission [1963] ECLLEU:C:1963:17; Case C-50/o0 P Unidn
de Pequerios Agricultores (UPA) [2002] ECLI:EU:C:2002:462; Case 263/02 Jégo Quéré [2004]
ECLEEU:C:2004:210.

77 Mariolina Eliantonio, ‘Judicial Review of Soft Law before the European and the National

Courts A Wind of Change Blowing from the Member States?” in Mariolina Eliantonio, Emilia

Korkea-aho, Oana Stefan (eds), EU Soft Law in the Member States Theoretical Findings and

Empirical Evidence (Hart 2021) 286.

See Markus Ludwigs, ‘Die Verfahrensautonomie der Mitgliedstaaten’ (2018) Neue Zeitschrift

fiir Verwaltungsrecht 1420.
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noted that in the post-Lisbon era ‘the venerable principles of national proced-
ural autonomy, equivalence and effectiveness seem to have been absorbed
into a more complex matrix of rules and principles which represent a consid-
erable intrusion into fields formerly considered the prerogative of the Member
States’.7 In line with UPA, Unibet,” and Atticle 19(1) TEU,*" it would
instead be up to the Member States to provide adequate remedies.
Assuming that the Court will refuse to revisit its Belgium v Commission ruling,
it will be up to the Member States courts to fix any resulting lacunae. This is
already a significant requirement imposed on those legal systems that have not
(vet) accepted the reviewability of national soft law endogenously. However, it
will be most acute in those cases under a second scenario, in the vein of Jégo-
Queéré, where there is no national measure (not even a soft law measure) to be
contested to begin with.

The third constraint of the Court’s solution in FBF is that, under the
established case law of the Court of Justice,** the preliminary reference
procedure is not a self-standing remedy offered to (private) parties. It is rather
an instrument through which national courts may enter into dialogue with the
Court of Justice and whether preliminary references are sent to the Court
ultimately depends on those national judges, not on the parties appearing
before them. FBF therefore means that a genuine remedy against soft law will
depend on national judges referring questions on validity to the Court of
Justice.

14.3.4 Subjecting Soft Law to Administrative Review

In light of the constraints that come with the preliminary reference procedure
identified in Section 14.3.3, it is important to draw attention to other possible
remedies. As Jidskinen observed, there are indeed ‘alternative ways of consti-
tutionally legitimised control structures of the use of public powers’ and
‘judicial protection is a societally and economically scarce resource which
cannot be light-heartedly allocated to cases that are better dealt with [by] other

79 Anthony Amull, ‘Article 47 CFR and national procedural autonomy’ (2020) 45 European Law
Review 69o.

While not at issue as such in that case, the Court did clarify in Unibet that EU law does not
create new remedies in the national legal orders unless ‘in the national legal system in question
no legal remedy exists which makes it possible to (possibly indirectly) ensure respect for an
individual’s rights under EU law’. See Case C-432/05 Unibet [2007] ECLL:EU:C:2007:163,
paras 40—41.

Consolidated Version of the Treaty on European Union [2016] O] C202/13 (TEU), art 19.
82 Case 283/81 Cilfit [1982] ECLLEU:C:1982:335, para .

8o
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types of remedies or that do not deserve the attention of courts’.®3> While the
possibility to seize an independent judicial tribunal would appear to be a
requirement under Article 47 of the Charter, there may indeed be other
(administrative) remedies available that may be more effective. Apart from
the general possibility to seize the Ombudsman (when a soft law act is alleged
to be vitiated by an instance of maladministration), such administrative rem-
edies arguably ought to bear the brunt of ensuring adequate legal protection,
with the judicial remedy acting as a safety valve.

The EU legislator has in the past already experimented with administrative
review procedures that potentially allow soft law to be challenged. The typical
constellation in which such review procedures have been established is one
where an EU agency has been granted certain powers and where the
Commission has been identified as the body competent to review its acts at
the request of a private party. Pre-Lisbon, such clauses were included to
ensure the possibility of at least some review of agency decisions, given the
agencies’ unclear passive legal standing in the action for annulment.®* Post-
Lisbon, such clauses are not strictly needed anymore, which explains why they
were deleted in the 2019 revisions of the Eurofound, Cedefop, and EU-OSHA
Regulations and in the 2017 European Union Intellectual Property Office
Regu]ation.85 Remarkably, the revision in 2022 of the establishing regulation
of the European Centre for Disease Prevention and Control (ECDC)
revamped this procedure, rather than deleting it from the regulation all
together.®® Article 28 of the ECDC Regulation now provides:

Article 28

Examination of legality

1. Member States, members of the Management Board and third parties
directly and individually concerned may refer any act of the Centre,
whether express or implied, to the Commission for examination of the
legality of that act (‘administrative appeal’).

8
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2. Any administrative appeal shall be made to the Commission within
15 days of the day on which the party concerned first became aware of
the act in question.

3. The Commission shall take a decision within one month. If no deci-
sion has been taken within that period, the administrative appeal shall
be deemed to have been dismissed.

4. An action for annulment of the Commission’s explicit or implicit
decision referred to in paragraph 3 of this Article to dismiss the
administrative appeal may be brought before the Court of Justice of
the European Union in accordance with Article 263 TFEU.

Similar mechanisms are still in place for the Community Plant Variety Office
(CPVO)" and for the European Food Safety Authority (EFSA).*® While part
of the administrative appeal is modelled on Article 263 TFEU, notably the
requirement that private parties need to be directly and individually con-
cerned, the scope of the appeal seems to be broader, since any act of the
agency may be referred to the Commission.®

In 2019, the EU legislator further experimented with this type of review
mechanism by introducing Article 60a in the three Regulations establishing
the European Supervisory Authorities (ESAs) in the financial sector.”” The
new provision was introduced specifically to allow for a review of some of the
soft law that the ESAs adopt.”" Article 6oa provides: ‘Any natural or legal
person may send reasoned advice to the Commission if that person is of the
opinion that the Authority has exceeded its competence, including by failing
to respect the principle of proportionality referred to in Article 1(5), when
acting under Articles 16 and 16b, and that is of direct and individual concern

87 See Regulation (EC) 2100/94 on Community plant variety rights [1994] OJ L227/1, art 44.

88 See Regulation (EC) 1829/2003 of the European Parliament and of the Council on
genetically modified food and feed [2003] O L268/1, art 36; Regulation (EC) 1935/2004 of
the European Parliament and of the Council on materials and articles intended to come into
contact with food and repealing Directives 80/590/EEC and 89/109/EEC [2004] O] L338/4,
art 14.

89 The relevant provisions setting out the administrative appeals against the CPVO and EFSA

refer to any acts or any decisions. Furthermore, the administrative appeals against the EFSA

also extend to the agency’s failure to act.

See Regulations 1093/2010, 1094/2010, and 1095/2010 establishing the European Banking

Authority, the European Insurance and Occupational Pensions Authority and the European

Securities and Markets Authority [2010] OJ L 331/12-48-84 (ESA Regulations).

More concretely against the guidelines, recommendations, and Q&As adopted by the ESAs

90

91
pursuant to Articles 16 and 16b of their establishing Regulations. The opinions that the ESAs

may also adopt pursuant to Article 16a are therefore excluded from the scope of the
review mechanism.
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to that person.®* Although it has already been in force for a couple of years,
this administrative review procedure has not actually been relied on yet.

For a number of reasons, it is also doubtful whether that procedure offers
any genuine remedy against the ESAs exceeding their competences through
the adoption of soft law. First, only individually and directly concerned
persons may communicate reasoned advice to the Commission per Article
6oa. This arguably makes the remedy dependent on similar standing require-
ments as those under Article 263 TFEU and the earlier administrative review
procedures, but it is unclear how these would apply in the given context, as
soft law acts cannot in principle be of direct concern to a person. After all, in
the Courts” established case law, direct concern means that a measure ‘must
directly affect the legal situation of the individual and, second, it must leave
no discretion to its addressees who are entrusted with the task of implementing
it, such implementation being purely automatic and resulting from the EU
rules alone without the application of other intermediate rules’.?* Since the
effects of soft law are merely of a practical nature or, at the most, indirect legal
effects, it seems a priori impossible for soft law to ever be of ‘direct concern’.
In addition, if the Plaumann criteria would also apply mutatis mutandis, it
would be almost impossible for a party to demonstrate that they are individu-
ally concerned by the ESAs” guidelines and O&As since these will be general
in scope.” This may be different for the ESAs” recommendations, as Article
16 of the ESA Regulations provides that they may be addressed ‘to one or
more [national] competent authorities or to one or more financial institu-
tions’. Still, since direct and individual concern are cumulative conditions,
the standing requirement will never be met for soft law. Unless, of course,
‘direct and individual concern’ is not to be understood in the same way as the
analogous notions in Article 263 TFEU.

Second, Article 60a does not provide an actual remedy. Even if an admis-
sible complaint were to be lodged, the Commission cannot, under Article 6oa
or any other provision of the ESAs Regulations, provide an actual remedy
where it finds that an ESA has exceeded its competences. Only ESAs can issue

92

Regulation (EU) 2019/2175 of the European Parliament and of the Council of 18 December

2019 amending Regulation (EU) No 1093/2010 establishing a European Supervisory

Authority (European Banking Authority), Regulation (EU) No 1094/2010 establishing a

European Supervisory Authority (European Insurance and Occupational Pensions Authority),

Regulation (EU) No 1095/2010 establishing a European Supervisory Authority (European

Securities and Markets Authority) [2019] O] L334/1.

93 See, c.g., Joined Cases C-622/16 P to C-624/16 P Scuola Elementare Maria Montessori Stl v
Commission [2018] ECLI:EU:C:2018:873, para 42.

94 ESA Regulations, arts 16 and 16b.
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and, in turn, repeal guidelines, recommendations, and QO&As and the
Commission cannot give instructions to the ESAs or override the soft law,
except where it has been specifically empowered to adopt delegated or
implementing acts. Article 6oa therefore at best represents an alert mechan-
ism. While the attempt of the legislator to afford private parties protection
against the effects of the ESAs’ soft law should be lauded, the effectiveness of
Article 60a of the ESAs Regulations will be undermined by the legislator’s
failure to recognise that the challenges posed by soft law represent a paradigm
shift for the system of remedies. Transplanting admissibility requirements from
procedures that aim at the review of hard law ignores the fundamental features
characterising soft law. While administrative review of soft law seems an
appropriate way forward (see below), it would have to be devised mindful of
the specific features of soft law.

14.3.5 A Possible Way Forward

Building on the legislator’s recognition, in the 2019 ESAs Regulations, of the
importance of a possibility to review soft law, complementing the existing EU
system of remedies with a dedicated administrative review mechanism appears
to be the way forward. Special attention should thereby be devoted to three
issues: access to the mechanism, the nature of the adjudicating body, and the
remedy provided.

As noted in the discussion of Article 60a of the ESAs Regulations, the
mechanism’s admissibility requirements should take proper account of soft
law’s non-binding nature and therefore not replicate those applicable under
Article 263 TFEU. Instead, the mechanism could be open to parties showing
an interest.

As regards the body made responsible to review soft law, the 2019 revision of
the ESAs Regulations also provides interesting clues. During the legislative
negotiations, the European Parliament had proposed to extend the mandate of
the ESAs’ Joint Board of Appeal, making it competent to hear challenges to
the ESAs” soft law.”> The Parliament’s suggestion did not make it in the end,
but it is interesting, nonetheless. Within decision-making EU agencies, there
are already specialised and independent boards of appeal that are competent
to review (individual) binding decisions.”® The 2019 revision thus constituted

95 See Merijn Chamon, ‘The joint board of appeal as an accountability mechanism for the ESAs’
in Carl Fredrik Bergstrom and Magnus Strand (eds), Legal Accountability in EU Markets for
Financial Instruments: The Dual Role of Investment Firms (Edward Elgar 2021) 76.

On the Boards of Appeal, see Merijn Chamon, Annalisa Volpato, and Mariolina Eliantonio

(eds), Boards of Appeal of EU Agencies — Towards Judicialization of Administrative Review?

96
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a missed opportunity to tap this potential and it would be worthwhile to revisit
this possibility. For those EU agencies adopting soft law and who are already
equipped with a Board of Appeal, the latter’s mandate could be broadened.®”
Where soft law is adopted by other agencies or bodies of the EU or by the
Commission itself, a variant of Article 60a of the ESAs Regulations could be
envisaged where the review is entrusted to a functionally independent entity
within the Commission. Just like the independent Regulatory Scrutiny Board
(unilaterally established by the Commission) double-checks the soundness of
the Commission’s proposals and impact assessment, so could an independent
review board be entrusted with scrutinising soft law.%®

Lastly, any mechanism should provide for a clear remedy. Given soft law’s
non-binding nature, that remedy need not mimic the remedy under Article
263 TFEU, just like the admissibility requirements need not be mimicked.
Instead, a requirement for the original author to reconsider the soft law in light
of the reviewing authority’s remarks could also be sufficient.

14.4 CONCLUSION

The present chapter looked into how the informalisation of governance
through the adoption of soft law can affect the fundamental rights position
of private parties. After briefly exploring the nature and function of soft law,
the primordial question for this chapter to address was how soft law, given its
formally non-constraining nature, is relevant from a fundamental rights
perspective.

Although the jurisprudence of the ECtHR and the CJEU is not explicit on
this point, the chapter argued that the possibility of fundamental rights

(Oxford University Press 2022); Paola Chirulli and Luca de Lucia, ‘Specialised adjudication in

EU administrative law: the Boards of Appeal of EU agencies’ (2015) 40 European Law

Review 832.
97 As the law stands, Boards of Appeal of EU agencies can only review binding measures. This is
contrary to the suggestion of AG Campos Sdnchez-Bordona in his Opinion in Case C-501/18
BT v Balgarska Narodna Banka [2020] ECLI:EU:C:2020:729, para 81; for a failed attempt to
have a Board of Appeal review an act of soft law (in casu an opinion of the European Agency
for Energy Regulators), see Case T-63/16 E-Control v ACER [2017] ECLLEU:T:2017:456,
para 37; for arguments in favour of such a broadening, see Carlo Tovo, ‘The Boards of Appeal
of Networked Services Agencies: Specialized Arbitrators of Transnational Regulatory
Conflicts?” in Merijn Chamon, Annalisa Volpato, and Mariolina Eliantonio (eds), Boards of
Appeal of EU Agencies — Towards Judicialization of Administrative Review? (Oxford University
Press 2022) 34; Marco Lamandini, “The ESAs’ Board of Appeal as a Blueprint for the Quasi-
Judicial Review of European Financial Supervision’ (2014) 11 European Company Law 293.
See, for an carlier suggestion, Oliver Streckert, Verwaltungsinterner Unionsrechtsschutz —
Kohdrenter Rechtsschutz durch Einfiihrung eines Widerspruchskammermodells fiir die
Europdische Kommission (Mohr Siebeck 2016).
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interferences by soft law (and concomitantly the need for review) should be
accepted by drawing an analogy to the CJEU’s case law on the fundamental
freedoms in the internal market. To further bring this point home, four
examples from three very different policy areas were presented to illustrate
possible soft law interferences with fundamental rights.

Subsequently, the chapter looked into the remedies available in the EU in
relation to soft law, starting with the judicial remedies. Since the latter are
premised on the idea that government acts through binding measures, they do
not cater to the review of soft law. Only with the recent FBF case has the
Court of Justice left open one avenue to assess the legality of soft law, albeit
that the preliminary reference procedure on its own cannot secure a watertight
system. As a result, a further fundamental rights interference could result,
since the right to an effective remedy may not be guaranteed for all instances
where soft law is adopted at EU level.

The chapter then looked into the possibility of relying on non-judicial
remedies for challenging soft law, highlighting how the EU legislator has
already experimented with this approach. While the legislator’s attempts do
not seem to have been fully thought through, they should be supported and
built upon, since extra-judicial administrative review of soft law seems more
attuned to challenging soft law than going through the judicial avenue of the
preliminary reference procedure.
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