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Abstract
In its ruling on White-Smith v. Apollo (1908), the Supreme Court declared that the punched holes of a player
piano roll did not constitute a form of writing, and thus fell outside the purview of copyright statutes. Because
the decision was superseded by the Copyright Act of 1909, which extended copyright coverage to piano rolls
and sound recordings, commentators have relegated White-Smith v. Apollo to the status of legal footnote.
The case, however, deserves closer attention. It reveals much about the fault lines between the auditory expe-
rience of music and its visual representation at the beginning of the era of recorded sound. Witness testimony
is notable for its disquisitions on the history of musical notation, exegeses of recently patented notation
systems, and philosophical ruminations on the nature of a musical work in relationship to its visual repre-
sentation and sonic instantiation. Trial proceedings show how the perforations of a piano roll, which were
more evocative of traditional musical notation than soundwaves etched on a phonograph cylinder or disc,
destabilized the mundanity of reading music. Moreover, this instability suggests an explanation for why
the piano rolls figuring in the case featured the music of Adam Geibel. The composer was blind, and in a
lawsuit about the textuality of music, his disability served to contrast musical sights and sounds.
Moreover, White-Smith v. Apollo furnishes a means of bringing the player piano out of the shadow of the
phonograph, giving it a place in the “separation of the senses” that media scholars identify with modernity.

“Music tells us of things we have not seen and shall not see.”
“The true musician does not need to play, or to have a piece played, to know how it sounds.

He exercises the translation of sense; he can see with his ears; he can hear with his eyes.”1

Sight, sound, music—it is the interrelationship of these three things that is the subject of my two
Koan-like epigraphs. Both display the influence of nineteenth-century German idealism, insisting
that music—true music—resides in the noumenal world. The first epigraph cordons music off from
the phenomenal experience of sight, whereas the second isolates it from sound. At the same time,
the latter epigraph posits a paraperceptual ambidexterity on the part of the “true musician.”
Intoned here is the conviction that a defining skill of a musician—possibly the defining skill—is the
ability to hear musical notation in one’s imagination without the mediation of actual sound. This is
heady stuff. And yet the context in which these two pronouncements were uttered could not have
been more bound up in the materiality of the phenomenal world. They are part of the testimony
organist and composer George William Walter delivered in a protracted lawsuit, White-Smith
v. Apollo, that was ultimately decided by the U.S. Supreme Court in 1908.2

© The Author(s), 2024. Published by Cambridge University Press on behalf of the Society for American Music. This is an Open Access article,
distributed under the terms of the Creative Commons Attribution licence (http://creativecommons.org/licenses/by/4.0/), which permits unre-
stricted re-use, distribution and reproduction, provided the original article is properly cited.

1Transcript of Record: Supreme Court of the United States, nos. 110 and 111 (October 1907), 367 and 368. Hereafter, this
source abbreviated to TRSCUS. A PDF of the transcript is available online via Google books: https://books.google.com/books?
id=ZyIrAAAAYAAJ&newbks=1&newbks_redir=0&dq=Transcript%20of%20Record%20White-Smith%20v.%20Apollo%20Nos
%20110%20111&pg=RA7-PA19#v=onepage&q&f=false

2Walter was known for his collaboration with the W. W. Kimball Company, a Chicago-based keyboard instrument manufac-
turer, in designing an organ for the Mormon Temple in Washington, D.C. Two years before giving testimony on White-Smith
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The crux of the lawsuit was whether or not copyright law covered piano rolls, the long scrolls of
paper punched with holes that encoded music for what has since become known as the “player
piano” (Figure 1). (At the time, the favored locution was “piano player,” which most accurately
describes the earliest commercial models, but for the sake of simplicity I will employ the term “player
piano” throughout this essay.)3 Trial proceedings expose the fault line between the auditory experience
of music and its visual representation that opened up in the early years of the twentieth century, when
the player piano was briefly more culturally significant than the phonograph.4 The mechanisms of the
device stimulated a level of introspection about the relationship of sight and sound in music that pho-
nograph recordings could not. For while perforations on a piano roll were evocative of traditional
musical notation, soundwaves etched on a receptive medium—foil, wax, shellac—bore little resem-
blance to notes on a printed page. White-Smith v. Apollo sought to determine the legal ramifications
of the congruities between punched holes and printed notes. Depositions and testimony given in the
trial are notable for disquisitions on the history of musical notation, exegeses of recently patented nota-
tion systems, and philosophical ruminations about the nature of a musical work in relationship to its
visual representation and sonic instantiation. It is an exposition of the strategies Americans deployed to
navigate the audiovisual experience of music, which new sound technologies irrevocably altered.

The changed relationship of sight and sound precipitated by the player piano and phonograph has
been the subject of a robust scholarly discourse for roughly the last quarter of a century. Media his-
torian Lisa Gitelman undertakes pioneering theoretical work on the subject in Scripts, Grooves, and
Writing Machines (1999) by drawing explicit attention to what she characterizes as the “visuality of
music,” the “sum of visual experiences that bolster and accompany musical practice.”5 Since the pub-
lication of Gitelman’s monograph, scholars hailing from several disciplines have developed the subject,
illuminating how machines have altered the spectacle of performers performing and created new
modes of musical engagement. They have explored strategies of compensation in contemporary adver-
tising that depict spectral performers arrayed around mechanical players; identified practices that
retain an element of performativity in the operation of the player piano and phonograph; and docu-
mented how new regimens of cultivated listening surged to the forefront of music education such that
“knowing about music” no longer meant that one necessarily knew how to read traditional notation.6

v. Apollo, he published a pamphlet describing the instrument in detail. George W. Walter, The Temple Organ (Chicago:
W. W. Kimball Co., 1900).

3The “piano player” consisted of an array of mechanical fingers actuated by pneumatic machinery housed in a stand-alone
cabinet. To use the device, an operator needed to roll it up to a conventional piano and align the fingers with the keyboard
of the instrument. Such push-up models were soon succeeded by models that incorporated the pneumatic mechanism into
an upright piano, and for these, “player piano” and “pianola” were the terms of preference. The latter was the trademarked
name of a model manufactured by the Aeolian Company, and its prevalence as a label covering the whole class of instruments
is indicative of the market dominance the company enjoyed (and aggressively defended). Both the piano player and player piano
required an operator to pump the bellows and operate levers that controlled expression, but a third instrument, the reproducing
piano, replaced the operator with an electrical motor. For a discussion of the different instruments and their cultural and eco-
nomic resonances, see Alyssa Michaud, “‘This Will Play Your Piano:’ Automation, Amateur Musicianship, and the Player Piano,”
Keyboard Perspectives 11 (2018): 126–30. An excellent source for information on the history of the pianola is the Pianola
Institute’s website: https://www.pianola.org/history/history.cfm (accessed March 22, 2024).

4David Suisman points out that the narratives critics have advanced about recording technology and modernity have tended to
ignore the player piano in favor of the phonograph. He argues that the immense popularity the player piano enjoyed in the early
decades of twentieth century belies the linear transition from analog to digital that figures in many accounts of the history of
recorded sound. David Suisman, “Sound, Knowledge, and the ‘Immanence of Human Failure,’” Social Text 10, no. 1 (Spring
2010): 13–34.

5Lisa Gitelman, Scripts, Grooves, and Writing Machines: Representing Technology in the Edison Era (Stanford: Stanford
University Press, 1999), 125. Gitelman construes the phonograph and player piano as kin of other late nineteenth-century
machines that undertook reading and writing tasks, thus prompting her to consider how sight figures in the experience of music.

6In their respective contributions to Keyboard Perspectives 11 (2018), Allison Wente and Pamela Feo discuss the spectacle of
performance as rendered in player piano advertisements. Allison Wente, “Phantom Fingers at Work: Selling Mechanized Musical
Labor in a Changing Musical Marketplace,” Keyboard Perspectives 11 (2018): 141–65 and Pamela Feo, “‘So Intangible a Thing as
a Pianist’s Touch’: Listening to the Body in Player-Piano Performance,” Keyboard Perspectives 11 (2018): 167–86. Catherine
Hennessy Wolter devotes a substantial part of her dissertation to an analysis of player piano advertisement that includes an
assessment of the illustrations, as well as discussing other contexts in which the visuality of music making played an important
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Figure 1. Two early models of “mechanical player” instruments: (a) the best-selling “pianola” model manufactured by the
Aeolian Company of New York and (b) the Apollo model manufactured by the Melville Clark Piano Company of Chicago.
Both models roll up to a regular piano and require an operator. Images courtesy of the Pianola Institute.
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Most germane to the project I undertake in this essay is the work of three scholars who address the
nature of visual engagement with the piano rolls themselves. Cecilia Björken-Nyberg foregrounds
the conceptualization of using rolls as “reading” in early twentieth-century English literature.7

Stephanie Probst undertakes a study of reading practices associated with the metrostyle model of player
piano.8 And Gerardo Con Díaz examines the ramifications of White-Smith v. Apollo for later legal
debates about copyrighting computer code (which, like piano rolls, was punched on paper and a chal-
lenge for humans to read without the aid of a machine).9

Complimenting this work, I use White-Smith v. Apollo to understand how Americans sorted
through the relationship between sheet music and piano rolls. After placing White-Smith v. Apollo
in the context of U.S. American copyright history, I devote each subsequent section of the essay to
a different facet of music’s audiovisuality. First, focusing on the testimony of the clerks who managed
the humdrum routine of the music business reveals how commercial expediency separated sheet music
from piano rolls, one an object that afforded visual pleasure as part of its use as a text for making
music, and the other an object only incidental to the sounds created by the machines that read it.
Next, I turn to the ways in which witnesses compared the legibility of sheet music to that of piano
rolls, thereby making inferences about the legal status of the latter medium. Their comparisons dem-
onstrate the extent to which the regulatory apparatus that governed copyright privileged sight.
Stretching that apparatus to accommodate a medium conceived primarily in terms of its capacity
for generating sound—piano rolls—caused a rupture requiring congressional intervention and a
rethinking of musical ownership. In the subsequent section, I suggest that the crisis in audiovisuality
was heightened by the music that was at the heart of the lawsuit: Two songs composed by Adam
Geibel, a blind composer who relied upon a sighted amanuensis to translate the contents of his
sonic imagination into the signs and symbols of staff notation. The visibility of blind musicians in
American musical culture, a consequence of the steady growth of institutions for the blind that stressed
musical education, inflected conceptions of the ontology of music in counterpoint to the broader

role in marketing player pianos—player piano recitals, showroom windows, player piano sales demonstrations, among them.
Catherine Hennessy Wolter, “Sound Conversations: Print Media, Player Pianos, and Early Radio in the United States” (PhD
diss., University of Illinois at Urbana-Champaign, 2016). Sergio Ospina Romero documents the coalescence of principles gov-
erning the performance practice of “pianolists.” Sergio Ospina Romero, “On Pianolas and Pianolists: Human–Machine
Interactions, Dialectical Soundings, and the Musicality of Mechanical Reproduction,” Keyboard Perspectives 11 (2018): 207–
26. Wolter, Romero, Feo, and Christine Fena, another contributor to Keyboard Perspectives 11 point out that manufacturers
of player pianos marketed the devices as affording a performance experience in which one could focus on manipulating the
expressive parameters of music while leaving the articulation of the notes to the machine. Christine Fena, “‘Soulless
Machines’? The Question of Human Expression in Player-Piano Discourse, 1900–1930,” Keyboard Perspectives 11 (2018):
187–205 and Timothy Taylor “The Commodification of Music at the Dawn of the Era of ‘Mechanical Music,’”
Ethnomusicology 51, no. 2 (Spring/Summer 2007): 281–305. Wolter takes up the subject of the player piano and the emergence
of music appreciation and its emphasis on skilled music listening, picking up Mark Katz’s phonograph-oriented discussion. Mark
Katz, Capturing Sound: How Technology has Changed Music (Berkeley: University of California Press, 2004), esp. 56–79.

7Cecilia Björkén-Nyberg, The Player Piano and the Edwardian Novel (Surrey, England: Ashgate, 2015), esp. 9–16. The theo-
retical framework upon which Björkén-Nyberg relies is Friedrich Kittler’s notion of media-defined discourse networks, and more
specifically the shift from what Kittler characterizes as the “discourse network of 1800” to the “discourse network of 1900.” As a
transitional form, the player piano can be connected to both media “paradigms.” On the one hand, users of piano rolls conceived
of their activities as being analogous to reading, but on the other, like the contemporary technologies of film and phonograph, the
piano roll relied on a “synergy effect” to work: It required the player mechanism to make it sound, just as a record needs a pho-
nograph and a film needs a projector.

8Stephanie Probst, “From Machine to Musical Instrument: The Life and Workings of the Metrostyle Pianola,” The Journal of
Musicology 38, no. 3 (Summer 2021): 356. Probst argues that an effective pianolist attended not only to the red lines characteristic
of the metrostyle roll, but also to the punched holes themselves, manipulating the controls of the pianola to lend expressivity to
the musical gestures they encoded.

9Gerardo Con Díaz, “Encoding Music: Perforated Paper, Copyright Law, and the Legibility of Code, 1880–1908,” Case Western
Law Review 71, no. 2 (2020): 627–65. White-Smith v. Apollo has figured in other accounts of the changes in copyright law that
followed in the wake of the new technologies of the phonograph and player piano. Typically, such accounts treat the case as a
historical sidenote to the Copyright Act of 1909. See, e.g., Alex Sayf Cummings, Democracy of Sound: Music Piracy and the
Remaking of American Copyright in the Twentieth Century (New York: Oxford University Press, 2013), 11–34 and Russel
Sanjek, American Popular Music and Its Business: The First Four Hundred Years, Vol. II (New York: Oxford University
Press, 1988), 392–401.
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adjustment necessitated by new technologies of sound recording. Returning to testimony bearing on
matters commercial, I reveal an unexpected symbiosis, for despite sundering conceptions of musical
sights and sounds, piano rolls actually stimulated desire for the old-fashioned visual apprehensibility
of printed notes on a page, for sheet music. In the final section, I examine the commentary that
White-Smith v. Apollo elicited in the influential trade journal Music Trade Review, showing how
rapidly the troubled waters of music’s audiovisuality were stilled as the player piano and its accompa-
nying rolls became commonplace for Americans. In short, I argue that White-Smith v. Apollo, long
overshadowed by the Copyright Act of 1909, provides a means of mapping the shifting fault lines
between the auditory experience of music and its visual representation at the beginning of the era
of recorded sound.

White-Smith v. Apollo: A Legal History

Article 1, Section 8 of the U.S. Constitution confers on Congress the power “To promote the progress
of science and useful arts, by securing for limited times to authors and inventors the exclusive right to
their respective writings and discoveries.” All subsequent copyright legislation sought to clarify this
article, Congress sporadically taking up the task of stipulating the “exclusive right,” determining
how long it ought to persist, and defining the nature of the “writings and discoveries” to which it
applied. Because Congress moved slowly, lagging significantly behind the advent of new media, the
courts were often left to fill in the gaps in the statutes.

Such was the case in 1902, when Boston music publisher White-Smith filed suit against the Apollo
Company for selling piano rolls of music to which the publisher held copyright. At issue were two
songs, “Kentucky Babe” and “Little Cotton Dolly,” for which, per the practices of the day,
White-Smith had purchased the rights from composer Adam Geibel and lyricist Richard H. Buck.
Apollo, for its part, was operating on the assumption that piano rolls were not covered by copy-
right—an assumption shared by other piano roll manufacturers. In point of fact, the Copyright Act
then in force, dating from 1891, made no mention of the player piano, much less the rolls that
were its essential adjunct.10 The suit was filed in the Circuit Court for the Southern District of
New York in June 1902. Depositions and testimonies were collected over the following year and a
half: In Boston in October; in New York 2 months later; in Chicago in April 1903; and finally,
early in 1904, again in New York. The case was heard in December 1904, but Judge John Hazel,
who presided, delayed announcing his ruling in favor of the defendant until June of 1905. That ruling
was upheld on appeal by the Second Circuit in 1906 and the Supreme Court in 1908.

The Supreme Court decision hinged on the question of whether piano rolls were “writings” and
thus covered by the U.S. Constitution. As the statutes did not mention the new medium, Justice
William R. Day, who wrote the majority opinion, was forced to fall back on precedent, invoking
two recent cases where copyright law was deemed inapplicable to the parts of “mechanical instru-
ments” that encoded specific pieces. In Kennedy v. McTammany, a case decided in 1888, it was deter-
mined that the perforated rolls used in organettes, a mechanical instrument that was the immediate
predecessor to the player piano, were not “copies of sheet music within the meaning of copyright
law.”11 Similarly, in Stearn v. Rosey, decided in 1900, wax cylinders were deemed to be outside
copyright law by virtue of the fact that they were incomprehensible to the eye and thus could not
be construed as “writings.”12 Similarly, Day declared that White-Smith had not adequately proved
that perforated rolls were intelligible. Compositions, Day noted, were an intellectual creation, but
they only acquired statutory protection once they had been put into a form that others could read
—not a format that facilitated their sonic enactment through the agency of a machine.13

10U.S. Statutes at Large 26 (1890–1891): 1106–10.
11Kennedy v. McTammany, 33 F. 584.
12Stern v. Rosey, 17 App. D.C. 562.
13White-Smith Music Pub. Co. v. Apollo Co., 209 U.S. 1, 28 S. Ct. 319, 52 L. Ed. 655, 1908 U.S. LEXIS 1766 (Supreme Court of

the United States, February 24, 1908), https://advance-lexis-com.proxy.library.ucsb.edu:9443/api/document?collection=cases&
id=urn:contentItem:3RVB-4GD0-003B-H00F-00000-00&context=1516831
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Thus, the principle of strict construction won the day and the Apollo Company was vindicated.
However, at least one of the Supreme Court Justices was discomfited by the situation. In a concurrence,
Justice Oliver Wendell Holmes suggested that perhaps Congress ought to revisit the issue. Any given
piece of music, he maintained, is a “collocation of sounds” and “On principle anything that mechan-
ically reproduces that collocation of sounds ought to be held a copy, or if the statute is too narrow
ought to be made so by a further act ….”14 This was one of the main objectives of the congressional
copyright hearings that took place from 1906 to 1908 (overlapping with White-Smith v. Apollo as it
moved through the appeal process and prompted in part by Judge Hazel’s ruling against
White-Smith)—hearings that culminated with the Copyright Act of 1909.

On the surface, White-Smith v. Apollo seems a proxy confrontation between makers of an old
medium—sheet music—and new medium—piano rolls. However, the impetus behind what was widely
characterized as a “test case” had come from the Aeolian Company of New York, the biggest manu-
facturer of mechanical instruments in North America, and chief competitor of Melville-Clark, the
Chicago company that made the player pianos sold by Apollo.15 For several years, the Music
Publishers Association (MPA), a trade organization that included most of the major American
publishers, had contemplated taking legal action against manufacturers of piano rolls for copyright
infringement. None of its members followed through until approached by an Aeolian representative,
who made it clear that his company supported such an action. William B. Tremaine, president of
Aeolian, publicly declared that his company stood ready to compensate composers and publishers
for cutting rolls of their music if competing companies would also do so.16 What Tremaine did not
reveal was that Aeolian had secretly negotiated contracts with several MPA members. According
to the terms of that contract, publishers would receive a royalty payment (10 percent on every
roll sold for 35 yr) in exchange for granting Aeolian the exclusive right to convert music from each
publisher’s catalogue into piano rolls.17

In 1902, the “exclusive right” sought by the company had no legal basis: It was not recognized in
either statutes or case law. Aeolian was banking on either an updated statute that folded piano rolls into
copyright law or a ruling that found piano rolls were subject to copyright law as it currently stood (the
latter is what White-Smith v. Apollo was all about). If either of those things occurred, then Aeolian
would have its exclusive right to make piano rolls of the music contained in the catalogues of publish-
ers with which it had signed contracts. Not only that, as Aeolian rolls only worked on Aeolian
machines, it would starve out all the other instrument manufacturers because Aeolian’s exclusive
right would prevent those manufacturers from cutting rolls to work on different machines. This was
Gilded Age capitalism at its most cutthroat.18

However for all the shrewdness of Tremaine, and for all the financial resources Aeolian poured into
supporting White-Smith’s litigation, the gambit failed. The decision in White-Smith v. Apollo did not
provide a legal basis for the “exclusive right” that the company sought, and nor did the Copyright Act
of 1909. The new statute was a landmark for bringing the heretofore unregulated auditory realm of
musical experience under the aegis of the law, though it did so on an unequal footing with the visual
representation of sound. It granted copyright holders the exclusive right to license the first mechanical
reproduction (a piano roll or phonograph recording), but thereafter, any manufacturer could cut a roll

14White-Smith Music Pub. Co. v. Apollo Co.
15For an overview of Aeolian’s rise to prominence, see Brian Dolan, Inventing Entertainment: The Player Piano and the Origins

of an American Musical Industry (Lanham: Rowman & Littlefield Publishers, Inc., 2009), 42–54.
16“Perforated Music Litigation Commences,” Music Trade Review 34, no. 23 (June 7, 1902): 27. PDFs for most of the issues of

Music Trade Review can be found in the Music Trade Review Magazine Online Library: 1880–1954, 1940–1954, https://elibrary.
arcade-museum.com/Music-Trade-Review

17Several of these contracts were submitted as evidence in the course of White-Smith v. Apollo. TRSCUS, 345–48.
18For a detailed account of Aeolian’s efforts, see Craig H. Roell, The Piano in America, 1890–1940 (Chapel Hill: University of

North Carolina Press, 1989), 59–64. Although in this instance Aeolian chose to operate behind the scenes, it had no compunctions
about pursuing legal actions openly. See, e.g., “Aeolian Co. Bring suit,” Music Trade Review 39, no. 24 (December 10, 1904): 17.
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or make a recording so long as they paid the copyright holder a flat fee of 2 cents for each copy made.19

Thus, Congress denied Aeolian its monopoly.20

From the standpoint of Aeolian, the resources expended on legal action and congressional lobbying
across 7 years, from White-Smith filing its lawsuit in 1902 to President Theodore Roosevelt signing
into law the new Copyright Act in 1909, were all for naught. At over a century’s remove from
White-Smith v. Apollo and the congressional hearings that led to the regulation of piano rolls, we
are the beneficiaries of Aeolian’s ruthless pursuit of monopoly. Left in its wake is a substantial
body of evidence that furnishes insight into the thoughts of Americans living through the tumultuous
early years of commercial sound technologies.

Piano Rolls and Sheet Music as Commercial Objects

Early on in the proceedings forWhite-Smith v. Apollo, a clerk for the Apollo Company, Adolf L. Janson,
was called to testify about the sale of piano rolls in the company’s Manhattan store. White-Smith’s law-
yers asked Janson about a quarterly catalogue issued by Apollo and whether rolls for “Kentucky Babe”
and “Little Cotton Dolly” listed therein were available in store for purchase. Janson answered in the
affirmative, but when asked if he knew whether or not rolls for these titles had actually sold, Janson
could not provide a concrete answer. He explained that a salesclerk making a transaction involving
piano rolls simply recorded that a roll (or rolls) had been sold for a certain dollar amount, not what
specific titles a customer had chosen. Receipts from the store, submitted by the plaintiffs as evidence,
did include catalogue numbers, by which means the titles could be identified. However, Janson testified
that this was not information that the store usually kept in its own records.21

Depositions taken from White-Smith employees reveal, by contrast, that sheet music was subjected
to far more rigorous accounting practices. The publisher was able to produce detailed information
about how sheet music for “Kentucky Babe” and “Little Cotton Dolly” had sold (Figure 2).
“Kentucky Babe,” the earlier of the two songs, had been a major success. According to White-Smith
records, royalties had been paid out to the composer Adam Geibel for 51,335 copies of various arrange-
ments. Excluded from this number were quartet arrangements, of which some 30,000 had been sold,
because the terms of Geibel’s contract did not cover royalty payments for such arrangements.22

The success of “Kentucky Babe”motivated Geibel to write “Little Cotton Dolly” as a companion piece, and
although it fared well enough, it was not quite as big a seller: Royalties were paid out on 7,739 copies of
various arrangements, again, not including quartet arrangements, which numbered 13,800 sold.

Obviously, in the context of the trial, White-Smith (unlike Apollo) had strong motivation to provide
a detailed account of its sales. Establishing the success of both pieces was part of bolstering the claim
that the company had suffered losses from the copyright infringements of piano roll manufacturers
and vendors. Moreover, the existence of copyright regulations governing the relationship between com-
poser and publisher necessarily meant that any transaction required more careful book-keeping in the
event of a legal disagreement. Still, the difference in accounting practices for sheet music and piano
rolls suggest the relative priorities of the industries that produced them. Piano rolls were subsidiary
products that only worked in combination with the big-ticket items (player pianos); sheet music
was the singular product of the publishers.

Corroborating evidence for the different commercial status of each medium comes from their
respective patterns of distribution. Under further questioning, Janson, the Apollo clerk, mapped out
the route piano rolls followed from manufacturer, distributer, to vendor. The rolls that were the con-
cern of the trial had actually been made by the Q. R. S. Company in Chicago, on order from the
Melville Clark Piano Company, which then supplied rolls to the dealers that sold its instruments,

19U.S. Statutes at Large 35 (1908–1909): 1076.
20For a discussion of the Aeolian controversy as it arose in the context of congressional copyright hearings see Sanjek,

American Popular Music and Its Business, 398.
21TRSCUS, 35.
22Quartet versions of a song were clearly a lucrative subsidiary genre for publishers, who contracted with an arranger, not the

composer typically, to create them.
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including the Apollo Company.23 Generally in 1902, when Janson supplied his testimony, this was the
industry pattern, and thus consumers wishing to purchase piano rolls had to look for them at an
instrument dealer that sold the instrument for which the rolls had been cut. Consumers could find

Figure 2. Charts as exhibits by White-Smith (the complainant) that indicate earnings for various arrangements of Adam Geibel
and Richard H. Buck’s (a) “Kentucky Babe” and (b) “Cotton Dolly.” Transcript of Record: Supreme Court of the United States
(TRSCUS), 163 and 286.

23TRSCUS, 35.
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sheet music alongside piano rolls in the stores of instrument dealers like the Apollo Company.
However there were also dedicated sheet music dealers, and in their stores, rolls were not available
for purchase. Again, rolls were treated as an ancillary business to the principal one of selling player
pianos, and as such were an afterthought for the people who sold them, whereas sheet music was
treated as a stand-alone product.24

The priorities I have inferred from trial testimony are further substantiated by the visual appearance
of each medium. Sheet music for “Kentucky Babe” and “Little Cotton Dolly” is generally representative
(Figure 3). Covers declare their titles and other textual information in a fanciful jumble of fonts, encir-
cled by decorative vignettes, and enlivened by the photographs of celebrity performers. Sheet music
was lavishly visual, drawing the consumer by making an appeal first to the eye.25 Such was not the
case for piano rolls, as one for “Kentucky Babe” demonstrates (Figure 4). It is packaged in a drab
brown box, with a small end label identifying the manufacturer (Q. R. S.), catalogue number, title
(notably, with the name of the composer absent), and performer. This is the sort of generic packaging
used for spare parts, not for an object that was visually desirable in and of itself.26 The early packaging
of cylinder and disc recordings was similarly nondescript, with the largest text often reserved for the
name of the manufacturer.27

The upshot is that although both sheet music and piano rolls were means for disseminating music,
they were treated in different ways by the industries that produced them. Sheet music was regarded as a
thing in itself, designed to be visually attractive and collectible. Accordingly, careful accounting was
made of each copy sold. By contrast, piano rolls were sold as an adjunct to the machines that played
them, almost as an afterthought. Manufacturers paid little attention to their appearance, and distrib-
utors and vendors were perfunctory in tracking individual rolls as they made their way from factory to
consumer. To put it differently, business practices underscore what is evident in the material nature of
the media: Sheet music was desirable in part because of its visual appeal, whereas the piano roll was
merely the means to a sonic end.

There is an important caveat. The piano roll distribution network that the Apollo clerk mapped out
was accurate in late 1902, when he supplied his testimony, but it would not remain so throughout the
duration of the trial. Nor would player piano technology and its place in American musical culture
remain static. In contrast to the sheet music industry, which was well established and relatively stable
for the six and a half years in whichWhite-Smith v. Apollo was litigated, the player piano industry, with
its adjunct of piano roll manufacturers, changed substantially.

24Gitelman also notes the distinction between systems of distribution for the two media. She writes, “sheet music publishers
had their market relations pretty well worked out. The took advantage of long-established flexible networks connecting them-
selves to music stores, department store music counters, music teachers, live performers, and the individual subscribes to musical
periodicals … [By contrast there was] A lack of any agreed on system for selling rolls. Some dealers in player pianos simply gave
them away as premiums … while others established music roll subscription libraries, that resembled today’s video rental busi-
ness.” Lisa Gitelman, “Media, Materiality, and the Measure of the Digital,” in Memory Bytes: History, Technology, and Digital
Culture, eds. Lauren Rabinovitz and Abraham Geil (Durham: Duke University Press, 2004), 204. James H. White, a plaintiff’s
witness in White-Smith v. Apollo who was another manufacturer of player pianos, described the phenomenon of “circulation
libraries,” another way in which player piano owners could secure rolls: “for the sum of from twenty to thirty dollars annually
gives the purchaser the privilege of taking twelve rolls every two weeks, returning them for new rolls, thereby they have all the
finest music it is possible to hear upon the instrument” (TRSCUS, 61). There was no analogous circulation library for sheet
music.

25For an extensive discussion of the visual appeals of sheet music, see Daniel Goldmark, “Creating Desire on Tin Pan Alley,”
Music Quarterly 90, no. 2 (Summer 2007): 197–229.

26Suisman observes that in Western culture, mechanization and music have a long entanglement by virtue of the fact that the
privileged instrument is a complicated machine: the piano. He goes further arguing, “Even more than the piano and the pho-
nograph, it is the player-piano that best symbolizes the close relation between music machines and industrial manufacturing …”
Suisman, “Sound, Knowledge, and the ‘Immanence of Human Failure,’” 19. The technology at the heart of the player piano—the
perforated paper roll—was shared between the music and textile industries (for programming looms), and would, in turn be
critical for the development of computers.

27Suisman also comments on the drab packaging of discs, cylinders, and rolls, but does so in order to assert that it makes them
conducive to being “fetish objects” in the Marxian sense. David Suisman, Selling Sounds: The Commercial Revolution in
American Music (Cambridge: Harvard University Press, 2009), 204–5.
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In late 1902, when Jansen testified, there was still skepticism about the viability of the player piano
industry and, specifically, whether there was profit to be made selling rolls independent of the
machines on which they were designed to play. The Perforated Music Roll Company addressed this
doubt in an advertisement it ran repeatedly in the widely read Music Trade Review at the beginning
of 1903. The industry had grown to such an extent, it asserted, that a company that made rolls for

Figure 3. Sheet music covers for (a) Adam Geibel and Richard H. Buck’s “Kentucky Babe” (courtesy: Lester S. Levy Sheet Music
Collection, Sheridan Libraries, John Hopkins University, https://levysheetmusic.mse.jhu.edu/collection/141/152) and (b)
“Cotton Dolly” (Vocal Popular Sheet Music Collection, Score 3650, https://digitalcommons.library.umaine.edu/mmb-vp/3650).
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various players (as the Perforated Music Roll Company did) had a business model as viable as that of
competitors like Q. R. S., which only produced rolls for a single brand of player.28

By 1904, the Perforated Music Roll Company had stopped running the advertisement, replacing it
with ones that featured a more generic ad copy stressing the quality and competitive price of its prod-
ucts. One could reasonably surmise that the company no longer felt the need to make the case for its
viability given that it had found sure financial footing. According to the company’s annual report, it

Figure 3. Continued.

28“Advertisement for the Perforated Music Roll Company,” Music Trade Review 36, no. 1 (January 3, 1903): 28. That same
issue features an article titled “Piano Player Expansion” that proclaims 1902 as having seen a “phenomenal development in
the manufacture of piano players. There are now being made about forty different players” (“Advertisement for the
Perforated Music Roll Company,” 26).
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had doubled the number of dealers selling its rolls.29 Moreover, the company felt confident enough to
embark on new ventures, inaugurating a “perforated music library” that operated on the model of the
Tabard Inn Library, a successful for-profit book exchange system that was proliferating throughout the
country.30

That same year, a department store in Tacoma, Washington was the first institution of its kind to
establish a department devoted to the sales of piano players and their rolls, thereby bringing piano rolls
into a commercial context in which sheet music already thrived.31 The price of individual rolls was also
sharply declining, the push on the bottom line coming from new competitors, like, for example, the
Universal Music Co., which began to supply trade in October.32 Universal rolls were less expensive
because the company substituted the metal core around which rolls were wound for a paper one
and packaged its products in a cheaper box. By 1905, the price of piano rolls had come down from

Figure 4. Q. R. S. piano roll for Adam Geibel and Richard H. Buck’s “Kentucky Babe.” Although this roll is not one of the series
that prompted the lawsuit by White-Smith (I have not been able to locate an extant copy), it does demonstrate that roll man-
ufacturers continued to make the visual appeal of their products a low priority well into the twentieth century. This copy of
“Kentucky Babe” is part of a later series recorded by J. Lawrence Cook under the pseudonym Sid Laney, and it dates, at ear-
liest, from the 1920s, when Cook began recording rolls for Q. R. S. Image courtesy of the author.

29“Perforated Music Roll Co. Meet,” Music Trade Review 39, no. 17 (October 22, 1904): 7.
30“Perforated Music Library,”Music Trade Review 38, no. 3 (January 16, 1904): 27. Both libraries worked on the principle that

after a membership fee had been paid, members could exchange a book (Tabard Inn) or roll (Perforated Music Library) for
another one by paying 5 cents.

31“To Sell Perforated Music Rolls,” Music Trade Review 39, no. 23 (December 3, 1904): 19.
32“Big Cut in Perforated Music Rolls,” Music Trade Review 39, no. 9 (August 27, 1904): 15.
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two–three dollar range to something approximating the price band for sheet music: 40 cents to one
dollar. In sum, cost and the distribution networks of piano rolls and sheet music had drawn closer
together, as people became more accustomed to thinking of rolls as a stand-alone product. Still,
although rolls might have become more specific objects of desire, their appeal remained primarily
in their sonic potential, not their physical appearance.

Arguing the Case: Piano Rolls as Music Notation

The challenge facing the plaintiff in White-Smith v. Apollo was to convince judges and justices that the
regulatory framework that governed sheet music ought to be stretched to encompass piano rolls,
despite the distinct places the two mediums occupied in the music industry. Initially, the strategy
they pursued was to overcome the deficit in visuality that distinguished piano rolls by connecting
them to sheet music via a narrative that treated musical notation as a form of technology. If the strategy
was successful, the plaintiffs could then claim that while piano rolls might not be much to look at, they
still offered something to see.

George C. Gow, a music professor at Vassar College, was one of the plaintiff witnesses critical for
laying the groundwork for the argument. As part of his testimony, given in December 1902, Gow
submitted an exhibit that featured a diagram of the opening of the same piece rendered in different
notation systems (Figure 5). The piece in question was drawn from the Roman Catholic liturgy:
Viderunt Omnes, a gradual for the Mass Proper on Christmas Day that remains a staple in undergrad-
uate music history curricula today.33 At the prompting of the plaintiff’s lawyer, Gow offered a brief
explanation of each system, beginning with ninth-century neumes, proceeding to quadratic
“Gregorian” notation and then on through “standard notation,” “Tonic Sol Fa notation,” an expanded
staff system by a recent inventor, and then finally a rendition of a piano roll version with the perfo-
rations represented by blots of ink. Gow drew his final example such that the blots ran horizontally
rather than vertically (as would be their normal alignment when a roll was mounted on a player
piano). As a result, the melodic contour outlined by the “perforations”matched that of the other exam-
ples. The point he was trying to make was clear: The perforations on a piano roll amounted to a system
of notation. He went further, asserting, “a musician who understood any one of those notations would
sing the melody in exactly the same way as from another notation.”34 Gow was claiming an equivalence
in the representational capacities of these systems, but the chronological arrangement of his examples
hinted at another story: One of evolutionary development.

That story, infused with melioristic convictions, is the one another White-Smith witness, Oscar
Gunz, related when he took the stand over a year later, in January 1904. Gunz, an expert in patent
law, as it pertained to musical technologies, launched into a far more detailed account of the history
of notation than Gow had provided. The transcript of his testimony occupies many pages, all of it pre-
mised on the idea that new notation systems were superior to those preceding them.35 Thus, for exam-
ple, the increasing complexity of neumes, correlated with the desire to provide a more accurate
representation of the music, led in turn to the gradual addition of staff lines. The language Gow
employed exemplifies what Lisa Gitelman has characterized as the “aggressively narrative logic” of
patents, which “all imply Whiggish accounts of technology, the gaps and misperceptions of the past
cleverly remedied by the invention at hand ….”36

33For the many generations of undergraduates who have used Donald J. Grout’s, A History of Western Music (London:
J. M. Dent and Sons, 1962) and its numerous subsequent editions (the latest is J. Peter Burkholder, Donald Jay Grout, and
Calude V. Palisca, A History of Western Music, 10th ed. [New York: W. W. Norton, 2018]) this gradual is one of the first exam-
ples of chant that students explore. It is a pedagogically useful piece because the members of the so-called Notre Dame School
used it in their polyphonic works, the earliest such pieces to be notated (polyphony had previously existed as an oral tradition,
not a literate one).

34TRSCUS, 40.
35TRSCUS, 81–131.
36Gitelman, Scripts, Grooves, and Writing Machines, 104.

276 David C. Paul

https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1752196324000233
Downloaded from https://www.cambridge.org/core. IP address: 3.138.120.156, on 08 May 2025 at 08:49:58, subject to the Cambridge Core terms of use, available at

https://www.cambridge.org/core/terms
https://doi.org/10.1017/S1752196324000233
https://www.cambridge.org/core


Figure 5. Plaintiff’s exhibit submitted by George C. Gow illustrating different forms of musical notation. TRSCUS, 171–72.
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For Gunz, the process of refinement did not terminate with standard staff notation. He pointed
out that it took a considerable effort to learn the system and use it with any facility. Moreover,
even experienced musicians found themselves adding in note names when stacks of ledger lines
impeded the usability of the system. “Staff notation is used very extensively to-day,” Gunz conceded,
“but yet many other systems of notation have been devised during the last few years and are
being devised up to the present time, all with a view of simplifying and to facilitate learning and read-
ing.”37 To prove the point, he mustered several recent U.S. patents issued for notation systems, and
described some of them in detail.38 His inevitable conclusion was that perforations on piano rolls
were just another example of the rich panoply of ever-evolving notation systems.

The defendants inWhite-Smith v. Apollo did not contest the narrative about the progress of musical
notation that Gow hinted at and Gunz made explicit. Rather, they sought to demonstrate that perfo-
rated rolls were not part of that narrative. This was an approach they pursued relentlessly in cross-
examining White-Smith witnesses. Among those witnesses were Walter Damrosch and Horatio
Parker, two luminaries of American classical music who took the stand in January 1903, a week
after Gow testified. Damrosch, who conducted the New York Symphony Orchestra and was a respected
composer in his own right, opined that piano rolls were a form of notation. He went on to concede that
though he himself could not read rolls, a “musician-mechanic” who made them for a living would be
able to do so. The defense leapt on the assertion, and asked if Damrosch was acquainted with any such
person. He admitted that he was not.39 Parker, a well-respected composer and professor at Yale
University, also found himself coming up short under cross-examination. He attempted to draw a dis-
tinction between a composition and any record thereof, the latter including both standard notation
and the punched holes of piano rolls. The defense, however, pressed him on the status of these two
records in the visual sphere, querying whether or not legibility was an essential criterion for them
to be records. Parker, no doubt cognizant of the struggle Damrosch had had in proving that punched
holes might be read, asserted that legibility was not a necessary requirement for a record to be a record.
Defense shifted to the sonic sphere, offering the supposition then that perhaps a piano roll was a
record that was intended to reach the mind through the ear and thus required audibility (as opposed
to legibility). Parker, clearly disgruntled, responded “I don’t see how a record can have audibility. The
reproduction of a composition can be heard, the record itself cannot.”40 The tactic here was to get
Parker to concede that to make piano rolls audible required a machine, whereas a score was legible
without an additional mechanism. Parker did not make this concession directly, but the damage
was done, as suggested by his increasing futile attempts to sort through the logical implications of
records for ears as opposed to records for eyes.

One of the most compelling moments of the trial occurred at the expense of another plaintiff’s
witness, Leonard B. McWhood, who was a colleague of Gow’s at Vassar and also an instructor at
Columbia University. Counsel for White-Smith followed much the same line of questioning as they
had with Gow; McWhood, not surprisingly, also maintained that perforated rolls were functional as
a form of music notation. When it came time to cross-examine McWhood, the defense asked him
to demonstrate the readability of a roll by transcribing one. McWhood set to the task, but after a labo-
rious 20 minutes, he gave up.41 No doubt to his chagrin, the transcription he had produced turned out
to be inverted. The point was made—and it would ultimately win the day for Apollo—a machine could
read piano rolls, but a human could not.

To bolster their case that perforated rolls did not function as “writing,” the defense assembled an
array of witnesses who were themselves either employed in the business of manufacturing perforated
rolls or aficionados of mechanical musical instruments. Among them was Ernest G. Clark, the director
of Q. R. S., which made the offending rolls, and brother of Melville Clark, who owned the piano

37TRSCUS, 86.
38TRSCUS, 88.
39TRSCUS, 73–76.
40TRSCUS, 77–78.
41TRSCUS, 55.
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manufacturing company through which those rolls had been distributed to Apollo.42 On the stand,
Clark provided a detailed description of the manufacture of piano rolls, establishing his intimate
acquaintance with the process. However for all his experience, he observed that he had never “been
able to accurately place a note when testing or when correcting [a roll] without the assistance of …
[a graduated] rule” (the rule indexed note names to the location of a player piano’s pneumatic
tubes).43 Clark and other defense witnesses established that the biggest challenge posed to transcribing
a roll was deducing the rhythm implied by the punched holes and contending with the lack of stand-
ardization of rolls across different player piano models.44

Blindness and the Mediation of Musical Sights and Sounds

The argument about the legibility of piano rolls presupposed that copyright inured in the visual realm,
that it was a question of seeing—human seeing. Precedent set by earlier cases involving mechanical
instruments ensured that this presupposition would be a fixed parameter of the debate. However
what if musical copyright actually inured in the sonic realm, that it was a question of hearing?
Although this was an argument that neither side developed, it was, I think, a consideration that was
critical to White-Smith’s decision to bring suit against Apollo specifically for sales of “Kentucky
Babe” and “Little Cotton Dolly.” There were thousands of other pieces that could serve as the basis
of an identical lawsuit. What distinguished these two songs was that they were the most popular
works of Adam Geibel, a blind composer. The fact of his blindness dramatized the newly ruptured
fault line between sight and sound.

Geibel was one of several blind musicians who enjoyed active careers in the latter half of the nine-
teenth century. The best known of such musicians then and now is hymn composer Fanny Crosby,
with whom Geibel sometimes collaborated. These men and women were the beneficiaries of institu-
tions for the blind that had sprung up in several major U.S. American cities during the 1800s,
many of which included musical training prominently in their curricula.45 According to musicologist
Michael Accinno, romantic convictions about the transcendent capacities of music were a critical fac-
tor in the importance music assumed in such institutions. In particular, as Accinno has documented,
the influential critic John Sullivan Dwight believed that blind students had natural affinities for music
by virtue of the refined hearing abilities they developed to compensate for the loss of sight.46

Geibel was an alumnus of the Pennsylvania Institution for the Instruction of the Blind, and at the
time of the trial, had himself taught there for many years. In addition, he maintained a private studio;
sustained a robust performance career as a pianist and organist; and acquired a reputation as an
accomplished composer of religious music and secular song. Newspaper accounts of Geibel’s activities
sometimes drew attention to his disability, deploying the sobriquet “the blind musician” or “the blind

42Although not apropos to the argument I am pursuing here,White-Smith v. Apollo provides a substantial amount of evidence
about the music business at the turn of the century. The family connection between the brothers Clark and their separate com-
panies is an indication of the way in which the organization of a typical nineteenth-century music shop, run as a family business,
persisted into the period of “Incorporation” (I am here invoking Alan Trachtenberg’s classic study The Incorporation of America:
Culture & Society in the Gilded Age [New York: Hill and Wang, 1982]). White-Smith v. Apollo furnishes information about the
various clerical and artisanal positions within the sheet music and perforated roll industries and reveals how volatile the industry
was (few of the employees had been in their respective companies longer than a year or two). Moreover, it reveals that the music
industry was one of the places in which young women were finding employment—and not simply as low-level clerks. At Q. R. S.,
women were among the perforated roll arrangers.

43TRSCUS, 303.
44E.g., using a roll of Victor Herbert’s “On the Promenade” as a visual aid, Clark demonstrated how the same note value might

have “apertures” of different lengths. TRSCUS, 306 and 364.
45The history of musical education of the blind has only recently begun to attract the attention of musicologists. The most

substantial work on the subject is Michael Accinno’s dissertation “Gestures of Inclusion: Blindness, Music, and Pedagogy in
Nineteenth-Century Thought” (PhD diss., University of California, Davis, 2016). See also Michael Accinno’s “John Sullivan
Dwight, Blindness, and Music Education,” American Music 39, no. 1 (Spring 2021): 89–118.

46Accinno, “John Sullivan Dwight, Blindness, and Music Education,” 96.
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composer.”47 Undoubtedly, this was part of his appeal, particularly in the domain of religious music
making, one of the principal spheres in which he operated. His abilities could be interpreted as
symbolizing the providential nature of the divine who “giveth and taketh away.”

When Geibel took the stand as a witness for the plaintiff in White-Smith v. Apollo, counsel began
examination in the customary fashion by asking his name, age, residence, and occupation. Then,
instead of proceeding directly to establishing Geibel’s authorship of “Kentucky Babe” and “Little
Cotton Dolly,” counsel inquired about Geibel’s teaching activities. Doing so provided the composer
the opportunity to describe his work at the Pennsylvania Institution for the Instruction of the Blind
and to note that he had himself been a student there. A third question prompted Geibel to explain
his disability: An accident had deprived him of vision when he was “but nine days old, and I have
never recovered it.”48 Sight, in other words, was not a part of the man’s experience. Clearly this
was a fact that White-Smith’s counsel wished to foreground. Having done so, counsel had Geibel con-
firm that he had indeed composed the two songs that were the subject of the lawsuit, and that he had
authorized publisher White-Smith to take out copyright for both pieces. Then it was back to Geibel’s
disability with a question about the working methods necessary for him to generate visual (and thus
sellable) records of his music. The composer described the painstaking process by which he dictated
his music to an amanuensis—a process that meant Geibel composed in his head, independent of pen
and paper.49

As far as I am aware, there is no direct primary source evidence that confirms Geibel’s songs were
chosen strategically. However in asking questions that drew attention to Geibel’s disability and the
working methods to which it forced the composer to make recourse, White-Smith’s counsel drama-
tized the difference between the act of composing and the visual representation of a composition.
Implicitly, Geibel’s testimony suggests that copyright law should cover the composition itself, not
just its visual representation. At a moment when the auditory and visual relationship of the musical
experience were very much in flux, happenstance seems unlikely to be the explanation for a pivotal
copyright lawsuit being about the music of a blind composer.

Economics and the Mediation of Musical Sights and Sounds

The feat of cognition to which Geibel matter-of-factly laid claim in describing his compositional pro-
cess—the ability to conceive of a piece independent of both visual and sonic stimulus—was, by the
early twentieth century, widely presumed to be a skill that all good musicians possessed, not just
those who were blind. As musicologist Sara Ballance shows in her compelling history of the concept
of the musical ear and the pedagogical practices designed to cultivate it, musical elites came to equate
“cerebral engagement with music (generally through a specific kind of listening or imagination) with
‘true’ musicality, while defining physical engagement [including performance] as ‘unmusical,’ or at
least standing in the way of that pure cerebral approach.”50 Indeed, George William Walter’s assertion
(see my second epigraph) that the true musician neither need play nor have a piece played “to know
how it sounds,” is a pithy statement of this conviction, right down to the presumed gender of the musi-
cian in question (male). In the sphere of cultural values, imagined sound occupied the place of pri-
macy. As the Supreme Court ruling in White-Smith v. Apollo attests, however, this was not so in
the commercial sphere, for there the score was arbiter.

47Two typical examples are the following headlines, the first published in the middle of Geibel’s career and the second from
the end of his career: “Blind Musician Made New Organ Talk,” Atlantic Daily City Press, August 17, 1903, 2; “Blind Composer
Amazes Hearers; Dr. Adam Geibel, Blind Composer, Gave Marvelous Exhibition Here,” The Gettysburg Times, April 8, 1921, 1.

48TRSCUS, 57.
49TRSCUS, 58
50Sara Elisabeth Ballance, “Learning to Listen: Musical Hearing and the Construction of Musicality in the Nineteenth

Century” (PhD diss., University of California, Santa Barbara, 2017), 5. As Ballance demonstrates, the discourse that pitted lis-
tening against playing was gendered, critics and educators tending to treat the realm of performed sound as the province of
women, while that of cerebral imagined sound as the province of men.
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The dichotomy between musical sights (scores) and imagined sound (what scores were supposed to
represent), the one monetizable and the other carrying cultural capital, has a complex history that is
entangled with the precepts of romanticism and gender ideologies of the nineteenth century. It is a
history that predates the player piano and phonograph and is transcontinental in nature, manifesting
throughout what we are accustomed to thinking of as the musical West.51 Nonetheless, as Oliver
Wendell Holmes’s concurrence suggests, new technologies did have the effect of drawing attention
to the discrepancy between the two different kinds of value and the sensory realms to which they
were linked.

The player piano and phonograph were also an integral factor for the emergence of a new hierarchy
in the experience of music’s sights and sounds. As with the conception of the musician’s ear, this hier-
archy privileged a specific kind of “intelligent” listening to music over other sensual modes of engage-
ment, including the haptic stimulus of playing an instrument and the visual stimulus of perusing a
score or watching performers in action. Here, though, the listeners in question were not musicians.
Instead, they were members of an idealized audience, possessing nuanced sensibilities for what
came to be called “music appreciation.” As several scholars have noted, the advocates of music appre-
ciation seized on the player piano and phonograph as the perfect tools for acquainting Americans with
classical music.52 This repertoire, these proselytizers presumed, was not only more sophisticated in its
aesthetic design than popular music—the fare issuing from the vaudeville stage, the Broadway theater,
and (to a certain extent) the bandstand—but also morally superior.53

Several proponents of music appreciation testified as part of the proceedings for White-Smith
v. Apollo. Among them was the influential critic Henry T. Finck.54 In his testimony, Finck imagined
the voice of the player piano would spark a revolution: The emergence of an American musical democ-
racy in which all citizens learned to love classical music and thus benefited from its salubrious effects.
This kind of musical millennialism echoes in the testimony of other White-Smith v. Apollo witnesses,
particularly the educators who took the stand and enthused about the beneficial impacts the player
piano was having in their classrooms.55 None of these witnesses remarked on the fact that the
music that was the actual point of contention in the trial was popular fare.56

Both the long-standing cultural veneration of the sonic imaginary in a composer’s head—the
“collocation of sounds”—and the regimens of listening prescribed by the music appreciation move-
ment removed notation from the most essential musical experiences.57 Notation did matter, however,

51The exploration of the subject Ballance undertakes in “Learning to Listen,” e.g., encompasses the gendered aesthetic views of
Central Europeans Eduard Hanslick and Hugo Riemann, the pedagogical practices developed at the Paris Conservatoire, and the
Virgil Practice Clavier, which was invented by the American musical pedagogue Almon K. Virgil.

52See Roell, The Piano in America, 37–39 and Katz, “Making American more Musical,” in Capturing Sound, 56–79.
53The foundational work on American cultural hierarchies—musical and otherwise—is Lawrence W. Levine, Highbrow/

Lowbrow: The Emergence of Cultural Hierarchy in America (Cambridge, MA: Harvard University Press, 1988). For a thorough
history of the music appreciation movement, see Julia J. Chybowski, “Developing American Taste: A Cultural History of the Early
Twentieth-Century Music Appreciation Movement” (PhD diss., University of Wisconsin-Madison, 2008).

54TRSCUS, 65–66. On Finck as part of an influential cohort of Gilded Age critics, see Mark N. Grant, Maestros of the Pen: A
History of Classical Music Criticism in America (Boston: Northeastern University Press, 1998), 58–104.

55Besides Finck, witnesses addressing classroom usage of the player piano included John Knowles Paine and Walter
R. Spalding (both at Harvard), as well as Gow and McWhood.

56Although music critics and educators who served as witnesses were reluctant to address the songs that were the subject of the
lawsuit, other witnesses did attempt to position “Kentucky Babe” and “Little Cotton Dolly” within regnant cultural hierarchies.
William M. Bacon, the Treasurer for White-Smith, insisted “[Geibel’s songs are] of a higher grade than the popular composition
known as the coon song” (TRSCUS, 7–8). This point was echoed by White-Smith’s manager of publications, who claimed that
“Kentucky Babe” “would appeal to the better class of people” (TRSCUS, 14). If the “coon song” is understood to be any species of
turn-of-the-century song that is derived from the tradition of minstrelsy, then “Little Cotton Dolly” and “Kentucky Babe
Schottische” were precisely that. The songs do, however, forego the violent swagger that contemporary moralizers regarded as
the most objectionable trait of the “coon song,” in favor of a (no less racist) plantation pastorale. On the popularity of the
“coon song” see James H. Dormon, “Shaping the Popular Image of Post-Reconstruction American Blacks: The ‘Coon Song’
Phenomenon of the Gilded Age,” American Quarterly 40, no. 4 (December 1988): 450–71.

57By 1917, Anne Shaw Falkner, an important figure in the music appreciation movement, would declare that because of the
phonograph and player piano “within the next twenty years the musical illiteracy of America will been so reduced that it will be
considered just as much of a disgrace not to know the greatest works in music as it is to be deficient in the greatest works of
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to composers, who, by virtue of their profession were not run-of-the-mill citizens of Finck’s musical
republic. The mechanism of copyright was critical to the means by which they got their living and thus
of pressing concern. New technologies that made it possible to disseminate sound without the
mediation of sheet music destabilized the fundamentals upon which composers relied in order to
carry out their business. One might assume then that they would welcome regulatory principles
that bootstrapped piano rolls into the existing regimen of copyright statutory protections. However
that was not the case, for composers were divided in their opinions about piano rolls, a consequence
of competing convictions about the economic relationship between musical sights and sounds.

Of the composers who testified in White-Smith v. Apollo, Reginald de Koven was probably the most
widely known at the time, his operettas handily negotiating the highbrow/lowbrow stratification that
was by then sedimented into American musical life. When de Koven took the stand, he was quick
to declare that perforated rolls had chipped away at sales of sheet music arrangements of his compo-
sitions. He asserted, “Whether the composer’s thought is recorded on a phonograph, in sheet music or
on a self-playing instrument, seems to me to make no difference as to his rights in receiving compen-
sation for his work, which under one form of record is granted him by statute.”58 This was the same
position de Koven would advance in his testimony for the congressional hearings that led to the
Copyright Act of 1909. Those hearings saw his view amplified by the assenting voices of Victor
Herbert and John Philip Sousa, the latter penning an infamous screed that condemned the “menace
of mechanical music” not only for its impact on the livelihood of composers but also for the moral
degradation it would bring about because it disincentivized amateur musical activity.59 Although
the celebrity triumvirate of Sousa, de Koven, and Herbert might be in accordance about the adverse
effects of mechanical music, their opinion was not uniformly shared by the members of their
profession.

George Schleiffarth, a Chicago-based composer, expressed a very different view when he testified as
a witness for the defense in White-Smith v. Apollo. Schleiffarth, who is all but forgotten today, enjoyed
considerable success during the 1880s for the comic operas, popular songs, and “light” instrumental
works that flowed from his prolific pen. A generation too old to be a part of the emergent cohort
of professional American songwriters (the A-listers being the likes of Charles K. Harris, Harry von
Tilzer, and George M. Cohan), he was, by the time of the trial, in his composerly senescence. As he
conceded on the stand, his career had languished for “not being able to write the style of music popular
now, such as coon songs and cake walks.”60

Schleiffarth’s view of the piano roll industry was a good deal more generous than that of his more
famous contemporaries. He explained that any mechanism that got his music before the public,
“whether done by mouth or by whistling or through a graphophone or with a perforated roll on
the street corner played by some blind woman,” would redound to his benefit. He remarked, “I
have often asked my publishers to allow the reproduction of my compositions on graphophones
and self-playing devices.”61

Schleiffarth’s position was a consequence of the practices that had governed the relationship
between composers and publishers for much of the nineteenth century. Composers generally sold
their music to publishers outright and received no royalty payment regardless of how well the sheet
music sold. By the time of the trial, royalty clauses in composer–publisher contracts were common,
as evidenced by the ones contained in the contracts Geibel signed with White-Smith for “Kentucky
Babe” and “Little Cotton Dolly.” Schleiffarth’s output having slowed, he had limited experience

literature.” Anne Shaw Falkner, “Phonographs and Player Instruments,” reproduced in Music, Sound, and Technology in
America, eds. Timothy D. Taylor, Mark Katz, and Tony Grajeda (Durham: Duke University Press, 2012), 132. What is notable
here is that “musical illiteracy,” as Falkner used it, had nothing to do with the ability (or lack thereof) to read musical notation.
It referred instead to expertise as a listener.

58TRSCUS, 59.
59John Philip Sousa, “The Menace of Mechanical Music,” reproduced in Music, Sound, and Technology in America, 113–22.

The essay was originally published in Appleton 8 (September 1906): 274–84.
60TRSCUS, 321.
61TRSCUS, 319–20. Graphophones replaced the cylinders of the original phonograph with a flat disc.
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with such clauses and their benefits. From the vantage point of a composer of his generation, for whom
one-time payments from publishers had been the rule, actual sheet music sales numbers mattered less,
though of course high sales did mean he could demand a higher price for the music he subsequently
composed.62 In Schleiffarth’s view, the most important function of a piano roll was not the income that
a composer might derive from it directly, but rather that it could aid in drumming a composition into
the ears of consumers and thus help a composer become better known. It goes almost without saying
that the likes of Sousa, Herbert, and de Koven, at the heights of musical celebrity, were already well-
known and had no need of this benefit from piano rolls.

Schleiffarth was far from unusual. Other witnesses testified that many composers were content
to have piano rolls of their music sold to consumers without receiving direct monetary compen-
sation. In fact, the Vice President of the Melville Clark Piano Company, Charles H. Wagner,
declared that several composers had offered to pay his company to have their music cut as rolls.
Ernest Clark, director of Q. R. S., cited the specific case of a package of sheet music forwarded
to his company by the Charles Harris Publishing Company with a request to make rolls of said
music. When Clark was asked to speculate about why Harris wanted compositions reproduced
as piano rolls, he suggested that it was because hearing the rolls would increase the demand for
the publisher’s sheet music.63 Several publishers and music dealers who served as witnesses indi-
cated that they knew of instances in which customers had purchased sheet music for works that
they had first heard on a player piano. Stretching the point even further (though without making
the causal link explicit), two other witnesses for the defense, the Dean of the School of Music at
Northwestern and the bookkeeper for the Chicago Musical College, both noted that there had
been increases in the number of students enrolling in their respective institutions. The implication
was that growth of the player piano industry had also galvanized college students to pursue formal
study of music.64

At over a century’s remove, it would be difficult to either prove or disprove contentions about the
role of the player piano in stimulating the sales of sheet music (let alone causing a surge of students
studying music). It is clear that the sheet music industry was growing, despite gloomy prognostications
about its fate vis-à-vis the growth of “mechanical music.” However as the old adage goes, correlation is
not causation, and to establish a direct causal link between the growth in sales of sheet music and the
proliferation of piano rolls lies outside the scope of the present article. The point I am trying make is
that, contrary to our own expectations, there were composers and publishers who believed that sales of
sheet music had benefited from the new market of piano rolls. Despite the sonic immediacy facilitated
by perforated rolls (in combination with the machines on which they were meant to be played), there
was a concomitant desire for the visual representation of the sounds in the traditional sheet music for-
mat. Another way of putting this conviction would be to say that the auditory experience of hearing a
piece was not sufficient for some consumers, and that they instead craved an older form of audiovisual
musical engagement.

The Novelty Wears Off: the Reception of White-Smith v. Apollo in Music Trade Review

The twists and turns in White-Smith v. Apollo were closely attended to by the music industry press,
and nowhere more so than in the pages of Music Trade Review.65 The journal reproduced lengthy

62The actual remuneration Schleiffarth received from sales of his composition is an indication of why he needed to make ends
meet by working as a piano salesman for the W. W. Kimball Company. He estimated that his best-known piece, “Who Will Buy
My Roses Red” sold some 10,000 copies but only netted him $83 (roughly $2,800, accounting for inflation). For the entirety of his
1,500-composition corpus, the work of three decades, he estimated his earnings at $5,000, which is about $150,000, accounting
for inflation. TRSCUS, 322. This is not a small number, but it certainly was not a sufficient income.

63TRSCUS, 318.
64TRSCUS 324, 352–53.
65The Music Trade Review was fairly even-handed in its coverage of White-Smith v. Apollo. It had to be because opinion was

divided among its readership, which included music publishers, instrument manufacturers, music dealers, jobbers, as well as the
salesclerks and traveling salesmen who interfaced directly with consumers. The journal did have an editorial page, but the editor,
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passages from depositions, testimonies, briefs, oral arguments, and judicial decisions, providing an
account even of the tangential byways the proceedings sometimes traversed. The testimony of Gow,
Gunz, Damrosch, Parker, and McWhood was all described in some detail, garnering a letter of thanks
from Gunz himself, who expressed his admiration for the adept summary skills that the Review had
shown in condensing his lengthy testimony.66 Still, even though Music Trade Review was lavish in
the column space it devoted to White-Smith v. Apollo, it could not provide an account of everything
that transpired in the proceedings, much less a full transcript. Selectivity was a practical necessity and
that being the case, one can reasonably assume that what Music Trade Review writers chose to include
in their reports is indicative of the interests they imputed to their readers, and those interests were not
static.

Early reporting about White-Smith v. Apollo in Music Trade Review focused on the issue of legibil-
ity: The extent to which piano rolls were an adequate substitute for standard staff notation. However, it
also foregrounded broader issues about the relationship between sight and sound, the sort of thing that
had tied Horatio Parker in knots as he attempted to distinguish between a composition itself and
records that addressed the eye or ear (Music Trade Review reproduced the transcript of the testy
exchange between Parker and the defense attorney).67 Nor did the journal stint on the esoterica of
music notation history that figured in the testimony of Gow and Gunz: Neumes and quadratic notation
were accorded their cameo moments.68 What this coverage suggests is that beyond the legal implica-
tions of the trial, there was a general inquisitiveness about how piano rolls might be philosophically
conceived in relation to more traditional modes of musical representation—initially, at least.

By April of 1903, when the proceedings moved to Chicago in order to collect testimony for several
defense witnesses, that curiosity seems to have waned. Reporting in the Music Trade Review indicates
that ennui had set in with respect to excurses about the audiovisual status of a composition and the
mediational capacities of piano rolls. Tense exchanges during cross-examination, which the journal
had previously recounted in detail, now received short shrift. For example, a back-and-forth concern-
ing the status of a piano roll—whether it was a mechanical controller as opposed to something that
could be consumed visually—was dismissed as indulgent “word fencing.”69 Another report, noted
with exasperation, “The usual fencing match and hair-splitting was indulged in over the question:
Are sounds of a musical composition intended for the ear or eye ….”70 Clearly, several months into
the trial, the novelty of courtroom digressions exploring the philosophical entanglements of eye and
ear in music had become tiresome.

As the case wore on, attorneys on either side also shifted their attention away from issues of audio-
visuality. When final arguments were heard in December 1904, almost a year after the last witnesses had
testified, the pivotal issue was no longer whether a piano roll was legible. Instead, plaintiff and defense
attorneys offered competing contentions about how to interpret the Constitution and the copyright stat-
utes derived from it. Edwin H. Brown, who argued the case for White-Smith, did make a nod toward
the idea that engaging with rolls involved a form of reading. He had a pianolist perform a metrostyle roll
of Victor Herbert’s “Badinage” in two ways, once mechanically, ignoring the expression markings on
the roll, and a second time following them. Although “very much to the edification of the court” (as
the Music Trade Review reported), the rolls that were the crux of the lawsuit lacked such expression
markings and had been manufactured prior to the introduction of the metrostyle roll to the commercial
market.71 In any case, the argument Brown ended up presenting was not that punched holes constituted

Edward Lyman Bill, tended to fill it with opinions with which his readers would agree—condemning labor actions that prevented
the shipment of pianos, e.g., or expressing concern about the competition posed to regular instrument dealers by department
stores.

66“Oscar F. Gunz Appreciative,” Music Trade Review 38, no. 5 (January 30, 1904): 17.
67“Suit of White-Smith Co. against Apollo Co,” Music Trade Review 36, no. 2 (January 10, 1903): 25.
68“Perforated Music and Composer’s Rights,” Music Trade Review 36, no. 1 (January 3, 1903): 24.
69“Witnesses in the Perforated Music Roll Case,” Music Trade Review 36, no. 16 (April 18, 1903): 19. The exchange took place

between the plaintiff’s attorney and a manager at the W. W. Kimball Company, another player piano manufacturer.
70“White-Smith–Apollo Suit,” Music Trade Review 36, no. 20 (May 16, 1903): 82.
71“Perforated Music Roll Litigation,” Music Trade Review 39, no. 24 (December 17, 1904): 21.
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another form of notation, but rather that the Constitution “shows a clear intent to protect author and
composer against everything which multiplies their work in such a manner as to make it commercially
available as a commodity without their consent and to encourage intellectual production by reserving to
them and their assigns exclusively whatever profit may be derived from such multiplication and sale.”72

The use of the word “everything” suggests a tacit concession on the part of the plaintiff: The piano roll
was not the same type of thing as sheet music. For its part, the defense held tenaciously to the letter of
the law, maintaining that “copyright is strictly statutory, and is not subject to enlargement beyond the
line of the statute….”73 If punched holes were not a form of writing, piano rolls stood outside the com-
pass of the statutes. To put it succinctly, the issues that figured both in the proceedings of White-Smith
v. Apollo and in its press coverage shifted over the course of the first 3 years of litigation, while the case
remained pending in the Circuit Court for the Southern District of New York.

Undoubtedly, a factor in this shift was the cross-examination skills of the defense, which had hand-
ily dismantled the argument that perforated holes were a ready substitute for staff notation. Another
factor, I would suggest, was that player piano technology was becoming increasingly familiar to
Americans and the impetus to relate it to something with which they were already well-acquainted
—sheet music—dwindled accordingly. I have already had occasion to describe changes in the manu-
facturing and distribution of piano rolls that made them more accessible. Equally important were tech-
nological changes that contributed to general appeal of player pianos. Aeolian’s introduction of the
Metrostyle in 1903 was one such development.74 That same year, Melville Clark added to its line
the Apollo Concert Grand Player Piano, which expanded the range of the player mechanism to the
full eighty-eight keys (previously, sixty-five keys had been the norm), and all-in-one piano models
that included an integrated player mechanism.75 By 1905, when Judge Hazel issued his decision on
White-Smith v. Apollo, player pianos had become such an important part of the music industry
that the Music Trade Review introduced a department devoted solely to news from that sector.
“With the Piano Player People” and another new department, “With the Phonograph People,” com-
plimented the long-running section of the journal devoted to the music publishing sector, thereby
acknowledging the distinctiveness of all three forms of musical media. Again, this suggests that the
imperative to draw comparisons between new and old media—comparisons that had revolved around
the different audiovisual orientations of a record for the eye as opposed to one for the ear—dwindled
as the player piano and phonograph seeped into everyday musical praxis.

White-Smith v. Apollo continued to attract coverage in the trade press, and ultimately in the
national press, when the Supreme Court issued its decision. However the originators of the lawsuit,
members of the MPA (with Aeolian’s backing), had long since turned their energies to lobbying con-
gress for a change in the copyright statutes. Already in May 1903, when the brittleness of the argument
about the legibility of piano rolls had become apparent, a music publisher was quoted in Music Trade
Review as having declared that he and some of his colleagues intended to “endeavor to have the law
amended during the coming session of Congress, so as to specifically bar the bushwhacking automatic
players.”76 The 1909 Copyright Act that was the eventual result of these efforts involved its own pon-
derous deliberations, and although issues of music audiovisuality figured occasionally, it was the eco-
nomic ramifications of mechanical music that commanded the spotlight.

72“Perforated Music Roll Litigation,” 21.
73“Perforated Music Roll Litigation,” 22.
74Piano rolls would become more visual engaging with time, beginning with the addition of the metrostyle line. Probst, “From

Machine to Musical Instrument,” 339–43. Subsequently, a blue line was added to suggest dynamic levels for machines that were
constructed such that the volume of treble and bass could be controlled separately. By the second decade of the twentieth century,
lyrics for songs were printed on piano rolls, ensuring that such rolls were indeed read. Gitelman, “Media, Materiality, and the
Measure of the Digital,” 210.

75On the introduction of the metrostyle, see “Pianola Possibilities,” Music Trade Review 36, no. 12 (March 21, 1903): 26. On
the player piano capable of activating all eighty-eight keys, see “Melville Clark’s Latest Player,” Music Trade Review 36, no. 10
(March 7, 1903): 33. On the integrated player, see “The Apollo Introduced,” Music Trade Review 38, no. 16 (April 16, 1904): 19.
Aeolian, never to be left out, was also in on the game, inserting a pianola into a Weber piano. “An Aeolian Co., Specialty,” Music
Trade Review 38, no. 18 (April 30, 1904): 28.

76“That White-Smith Apollo Suit,” Music Trade Review 36, no. 22 (May 30, 1903): 37.
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Conclusion: White-Smith v. Apollo, Audiovisual Culture, and the Limits of the Senses

The “separation of the senses” is something of a catchphrase in the humanities that scholars invoke to
demarcate the cognitive and perceptual experiences characteristic of modernity, especially in relation to
the advent of new media technologies at the end of the nineteenth century. In the sixties, Marshall
McLuhan proposed that Western history alternated between periods in which sight and sound dominate,
modern electronic media marking the advent of an “ear-culture” that replaced the visual orientation
inculcated by the printing press.77 Two decades later, Friedrich Kittler offered an alternative narrative
in which print, once bearing the burden of storing all sensory experience, was superseded by modern
media that separate sensory data streams: Gramophone, film, and typewriter.78 Since then, scholars
have been backdating modernity in prehistories of film and sound recording that stress new techniques
of looking and listening that developed earlier in the nineteenth century.79 The persistence of the “sep-
aration of the senses” thesis has had the effect of fostering an array of adjacent interdisciplinary pursuits
clustered around each sense, with “visual studies” and “sound studies” being the most prominent.

Musicologist Deirdre Loughridge has recently argued that the scholarly tendency to cordon off the
senses is worth challenging. What is neglected, she contends, is “the interdependency between sight
and sound, looking and listening, and the ways interaction between the two perceptual modes has
changed over time.”80 White-Smith v. Apollo furnishes a technology-paned window on audiovisual cul-
ture at the beginning of the twentieth century. It reveals that although the player piano (and phono-
graph) made it easier to conceive of the auditory and visual aspect of music making separately, the two
sensory streams remain entangled in various ways. On the one hand, new technology refracted music
into two symbolic orders, one readable by machines (piano rolls and phonographs) and the other by
humans (staff notation); on the other, it created the need for legal principles that could cover both of
these visual orders in relation to the auditory conception of the composer. On the one hand, the dif-
ferent sensory orientation of the media via which music circulated—the visuality of sheet music as
opposed to piano rolls—ramified in distinct processes for handling each medium as a commercial
product; on the other, hearing a player piano arrangement of a piece could prompt desire for its visual
representation as sheet music. Finally, although a blind composer could function solely in the realm of
heard and imagined sound; his success depended on a sighted amanuensis to render his compositions
a readable commodity. Music might “tell us of things we have not seen and shall not see,” but as of
1908, whenWhite-Smith v. Apollo was decided, composers wishing to make a living needed to bank on
the realm of things seen.

The Copyright Act of 1909, with its compulsory license provision, folded piano rolls and phonograph
records into the statutory codes that regulated intellectual property in the United States. It was a codi-
fication of the separation of the senses because it made “records for the ear” distinct from “records for the
eye.” The Act was a political and legal compromise that reflects the cultural shift documented in the latter
part of this essay: The dwindling imperative to draw comparisons between old and new media.81 As for
White-Smith v. Apollo, which began with an assertion of identity (that the punched holes of a piano roll
were just another form of musical notation), it was superseded by the Copyright Act.

77McLuhan expresses his argument succinctly as follows: “[new electric media bring] oral and tribal ear-culture to the literate
West. Not only does the visual, specialist, and fragmented Westerner have now to live in closest daily association with all the
ancient oral cultures of the earth, but his own electric technology begins to translate the visual or eye man back into the tribal
and oral pattern with its seamless web of kinship and interdependence.” Marshall McLuhan, Understanding Media: The
Extensions of Man (Cambridge: MIT Press, 1994), 50.

78Friedrich A. Kittler, Gramophone, Film, Typewriter, trans. by Geoffrey Winthrop-Young and Michael Wutz (Stanford:
Stanford University Press, 1999), 3–6.

79Two influential examples are Jonathan Crary’s Techniques of the Observer: On Vision and Modernity in the Nineteenth
Century (Cambridge: MIT Press, 1992) and Jonathan Sterne’s The Audible Past: Cultural Origins of Sound Reproduction
(Durham, NC: Duke University Press, 2003).

80Deirdre Loughridge, Haydn’s Sunrise, Beethoven’s Shadow: Audiovisual Culture and the Emergence of Musical Romanticism
(Chicago: University of Chicago Press, 2016), 10.

81For the long-term legal consequences of the compulsory license, and specifically for its impact on more recent media forms,
see Debbie Chu, “The Future of the Compulsory License: Tick Tock and It’s Time to Eliminate It,” Journal of the Patent and
Trademark Office Society 99, no. 3 (September 2017): 446–59.
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Still, the case has had a surprisingly robust afterlife in debates about copyright pertaining to new
media that challenge the limits of the human perceptual apparatus. It has been a point of reference
in court cases and legislative proceedings that sought to determine whether computer software consti-
tuted a form of intellectual property.82 Similarly, it figured in speculations about the legal status of
early digitized musical scores, which involved the conversion of traditional notation into a format
that machines could read (and humans only with great difficulty).83 Moreover, it has become newly
relevant again as we begin to assess the ramifications of artificial intelligence’s creative facilities.
What if the “collocation of sounds,” as Oliver Wendell Holmes puts it, did not issue from the sonic
imagination of a human being, but instead from a machine? When something is created completely
free of the human perceptual apparatus, whether embodied or imagined, who derives the benefit of
ownership? What is the nature of that creative object and who is its creator?84 Thus, legal questions
of the moment push into ontology, and the crux of the matter is not so much whether or not the
senses are separate, but whether they might be transcended altogether.
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