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Abstract
In cases that come before the International Court of Justice (‘the ICJ’, or ‘the Court’), its own jurisprudence
looms large. This is despite the fact that no rule of stare decisis operates before the ICJ. The juxtaposition of
the facts expressed in these two statements has generated significant doctrinal and theoretical debate. In
this article I propose a novel theoretical framework for understanding the role that precedent has tradi-
tionally played in proceedings before the Court, and that which it should play in the future.

This theoretical framework rests upon a constructive interpretation of the doctrine of stare decisis.
I examine the historical institutional practice of the Court in order to determine the range of possible
versions of the doctrine which, in Dworkin’s words, ‘fit’ this practice. Noting that there is more than
one potential version of stare decisis which fits the Court’s practice, I next consider which is justified
as the version which best reflects the value of this doctrine. Having shown that the value that stare decisis
strives to achieve is contextual justice, I argue that only a weak version of horizontal stare decisis can justify
this doctrine. My ultimate claim is that the Court’s principal concern when considering whether to follow
or depart from its own jurisprudence should be that of achieving justice in the context of that particular
case, and not merely ensuring consistency, predictability or efficiency.
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1. Introduction
In cases that come before the ICJ, its own jurisprudence looms large.1 This is despite the fact that
no rule of stare decisis operates before the ICJ.2 The juxtaposition of the facts expressed in these
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1A number of empirical studies have clearly shown the extent to which the Court’s own judgments are cited by parties and
the Court alike, see, e.g., W. Alschner and D. Charlotin, ‘The Growing Complexity of the International Court of Justice’s Self-
Citation Network’, (2018) 29(1) EJIL 83; N. Ridi, ‘The Shape and Structure of the “Usable Past”: An Empirical Analysis of the
Use of Precedent in International Adjudication’, (2019) 10 JIDS 201, at 245; N. Ridi, ‘‘‘Mirages of an Intellectual Dreamland”?
Ratio, Obiter and the Textualization of International Precedent’, (2019) 10 JIDS, 361.

2E. De Brabandere, ‘The Use of Precedent and External Case Law by the International Court of Justice and the
International Tribunal for the Law of the Sea’, (2016) 1 LPICAT 26; and this indeed is as intended by the Advisory
Committee of Jurists, see Permanent Court of International Justice Advisory Committee of Jurists, Procès-verbaux of
the proceedings of the Committee, June 16th – July 24th, 1920, with Annexes (1920), at 584. This is in contrast with other
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two statements has generated significant doctrinal and theoretical debate over the years.3 On
top of that, in the last couple of years the former President of the Court has expressed a view of
the role of precedent as binding that is inappropriate given the type of court the ICJ is.4 In this
article I show why such a view of the operation of stare decisis does not respect the ICJ’s insti-
tutional role, and argue that it is important to prevent such a view from becoming entrenched.
In order to do so it is crucial that we understand the proper role of precedent in proceedings
before the Court. To that end, I propose a novel theoretical framework for understanding the
role that precedent has traditionally played in proceedings before the Court, and that which it
should play in the future.

This theoretical framework rests upon a constructive interpretation of the doctrine of stare
decisis.5 Constructive interpretation ascribes a certain value to the object of interpretation,6

and consequently interprets that object in such a way that reflects that value.7 This is a two-step
process. The first step is backwards looking, and requires an examination of the historical insti-
tutional practice of the Court in order to determine the range of possible versions of the doctrine
which, in Dworkin’s words, ‘fit’ this practice. As such, the range of possible interpretations of the
object (in our case the doctrine of stare decisis) identified at this first stage is circumscribed by the
Court’s past practice. This ensures that the interpretive exercise produces an interpretation of the
doctrine of stare decisis that is actually based in the Court’s practice and not some abstract
invention.

The second step of the interpretive exercise is both normative and forward looking. Noting that
the first step of the process reveals that there is more than one potential version of stare decisis
which fits the Court’s practice, it becomes necessary to consider which is ‘justified’ in Dworkin’s
words as the version which best reflects the value of this doctrine.8 Having shown that the value
that this doctrine strives to achieve is contextual justice, I argue that only a weak version of hori-
zontal stare decisis can justify this doctrine. My ultimate claim is that the Court’s principal concern
when considering whether to follow or depart from its own jurisprudence should be that of
achieving justice in the context of that particular case, and not merely ensuring consistency,
predictability or efficiency.

constitutive instruments which do contain such a rule, such as the 1973 Revised Treaty of Chaguaramas Establishing The
Caribbean Community Including The CARICOM Single Market And Economy, Art. 221, which states that ‘[j]udgments
of the Court shall constitute legally binding precedents for parties in proceedings before the Court unless such judgments
have been revised in accordance with Article 219’.

3The Court’s relationship with its own jurisprudence has occupied some of the most recognizable names in international
legal scholarship in bygone years such as: R. Y. Jennings, ‘General Course on Principles of International Law’, in Collected
Courses of the Hague Academy of International Law (1967), at 341; G. Schwarzenberger, International Law (1957), at 62; L.
Condorelli, ‘L’autorité de la décision des juridictions internationales permanentes’, in Colloque du Lyon de la Société française
pour le droit international, Juridiction internationale permanente (1986); [actes du XXe] Colloque de Lyon; M. Shahabuddeen,
Precedent in the World Court (1996); G. Guillaume, ‘The Use of Precedent by International Judges and Arbitrators’, (2011) 2
JIDS 10.

4Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall
Islands v. United Kingdom), Preliminary Objections, Declaration of President Abraham, Judgment of 5 October 2016, [2016]
ICJ Rep., at 833, para. 9.

5The term ‘constructive interpretation’ is inspired by R. Dworkin, Law’s Empire (1986), at 52, and is used in this context to
capture an important normative commitment that we share, namely that a purpose must be imposed upon an object of inter-
pretation in order to give it meaning. For an example of constructive interpretation in international law see N. Banteka, ‘A
Theory of Constructive Interpretation for Customary International Law Identification’, (2018) 39 Michigan Journal of
International Law 301.

6I take values to be moral concepts that represent goals to be promoted. See L. Raible,Human Rights Unbound: A Theory of
Extraterritoriality (2020), at 17; A. Green, ‘A Philosophical Taxonomy of European Human Rights Law’, (2012) 71 EHRLR, at
72, for an excellent Dworkinian account of values.

7Dworkin, supra note 5, at 52.
8Ibid., at 230–1, 239, 243.
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2. Constructive interpretation: Some preliminary methodological and terminological
clarifications
I take law as a normative system to be an interpretive concept.9 By this I mean to say that law does
not depend on any kind of fixed criteria or procedure, but rather on the values and principles
which best justify the practice related to that concept. Dworkin tells us that any part of the
law or its practice that is disputed in a particular case necessarily requires the adoption of an inter-
pretive attitude in order for us to arrive at the (or at least a) right answer.10 This is true in all cases
whether hard or easy, regulated or unregulated.11 In any case brought before the Court, the ICJ
judge is bound to make legal determinations of the rights and obligations of the parties, and in
doing so the judge will necessarily have to engage with and interpret international law.12 In rela-
tion to any legal question which the judge must address in order to dispose of the case – the mean-
ing of ‘for scientific purposes’ in the context of a dispute over whaling, for example – the judge
must adopt an interpretive attitude in order to arrive at the best answer.13

This interpretive attitude emphasizes that any object of interpretation has a certain value. As
such, it must be interpreted in a certain way in order to reflect the value that it is meant to serve.14

In that sense, the interpretive attitude makes the content and operation of an object of interpreta-
tion dependent on that value. The goal of such interpretation is to give meaning to that which is
being interpreted, with the object of interpretation itself being key, rather than any other factor
such as the intention of the creator of the law.15

In our case, the object of this interpretive exercise is the doctrine of stare decisis. The first step of
this exercise, as stated above, involves examining the institutional practice of the ICJ in relation to
this doctrine,16 in order to determine the version of the doctrine that ‘fits’ this practice.17 As such a
word on what is meant by ‘practice’ in this regard may be helpful. In broad terms, practice includes
all of what we may broadly consider to be international law including the international agree-
ments, customary international law, the Court’s judgments, the submissions of parties and any
other legally significant actions and practices of international actors.

For the purposes of our interpretive exercise, this practice can be subdivided into that practice
relating specifically to the doctrine of stare decisis, the object of interpretation. In other words,
what counts as practice for our purposes is the legally significant actions and practices of

9See generally R. Dworkin, ‘Hard Cases’, (1975)Harvard Law Review 88, at 1057; Dworkin, supra note 5, at 45; R. Dworkin,
Justice for Hedgehogs (2011); N. MacCormick, Rhetoric and the Rule of Law (2005), at 39; N. Stavropoulos, ‘Legal Interpretivism’,
Stanford Encyclopedia of Philosophy, 8 February 2021, available at plato.stanford.edu/entries/law-interpretivist/; D. Priel, ‘Making
Sense of Nonsense Jurisprudence’, SSRN, 10 November 2020, available at ssrn.com/abstract=3696933. While Dworkin’s claim that
law is an interpretative concept is by now pervasive, it is not without its critics, see, for example, D. Plunckett and T. Sundell,
‘Dworkin’s Interpretivism and the Pragmatics of Legal Disputes’, (2013) 19 Legal Theory 242.

10Although the interpretivist method is most clearly spelled out in contemporary jurisprudence by Dworkin in Law’s
Empire, ibid., the interpretative method is in fact based on common law reasoning with a much longer lineage, see S. R.
Perry, ‘Judicial Obligation, Precedent and the Common Law’, (1987) 7 OJLS 215.

11Ibid.; L. Solum, ‘The Unity of Interpretation’, (2010) 90 Boston University Law Review 558; W. Lucy, ‘Adjudication’, in J.
L. Coleman et al. (eds.), The Oxford Handbook of Jurisprudence and Philosophy of Law (2004), at 208.

12By interpretation I mean something more than the narrower practice of, for example, treaty interpretation, so that it also
includes giving meaning to the doctrine of stare decisis. I do so since the doctrine of stare decisis, like a legal rule that requires
interpretation in the context of a particular case, does not depend on fixed criteria or procedure, but depends on the values and
principles which best justify the object of interpretation.

13Dworkin, ‘No Right Answer?’, (1979) 29 Philosophical Quarterly 25, at 34. Dworkin’s ‘right answer’ thesis is one of the
most controversial and least well-understood parts of his body of work. Whether there exists only one right answer to any legal
question is orthogonal to our purposes in the present article, but for a sceptical account see A. D. Woozley, ‘No Right Answer’,
in M. Cohen (ed.), Ronald Dworkin and Contemporary Jurisprudence (1983).

14Dworkin, supra note 5, at 48.
15In this sense, it is a form of practical reasoning, as opposed to being merely theoretical. See F. V. Kratochwil, Rules, Norms,

and Decisions (1989), at 215.
16Stavropoulos, supra note 9; Dworkin, supra note 5, at 47.
17See generally D. Lefkowitz, Philosophy and International Law (2020), at 40.
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international actors relating to the doctrine of stare decisis before the Court. While practice understood
in this sense may in principle encompass a wide range of actions and practices, in reality, the lack of a
relevant rule in the Court’s constitutive instruments or in customary international law, and the lack of
any centralized legislation on this judge-made doctrine, means that relevant legal practice in this con-
text really only consists of the legally relevant actions and practices of the Court itself and parties to
cases before it. As such, the first step of the interpretive exercise which examines the Court’s historical
institutional practice is limited to such actions and practices of parties and the Court.

Five further preliminary remarks are necessary at this stage. First, interpretivism both as a the-
ory of the nature of law and as a normative method is most commonly associated with the body of
work of Ronald Dworkin, and his notions of ‘fit’ and ‘justification’ structure the present article.
Nevertheless, it is important to acknowledge that Dworkin’s own ideas evolved over time.18

I should like to make clear that the normative method as I see it, and deploy it in this article,
is closer to Dworkin’s original presentation of his thoughts in this regard in ‘Hard Cases’.19 By
this, I mean to say that while I believe the claim that law and its practice are interpretive concepts,
we can nevertheless separate the normative method into two stages, ‘fit’ which looks to institu-
tional history, before considering value and justification in the second, normative step. In Law’s
Empire,20 Dworkin collapsed these two steps together, placing the determination of value front
and centre in the interpretive method. I believe that this move made the method less precise,
which is why I advocate two distinct but related stages of fit and justification in this article.21

Second, perhaps after the umpteenth mention of his name, it may be reassuring to some to
learn that I do not believe that the claim that law is an interpretive concept means that one must
necessarily accept any broader interpretivist claims regarding the nature of law.22 Readers will
naturally have different views on whether moral facts form part of the law itself,23 or whether
they are somehow relevant in the interpretation of the law but do not form part of it.24

Nevertheless, whether one is a dyed-in-the-wool positivist or a diehard Dworkinian regarding
the nature of law is immaterial for our present purposes.25

Third, in any case before the ICJ, parties’ submissions will cite the Court’s precedents in sup-
port of their claims.26 Since I am specifically interested here in the operation of the doctrine of
stare decisis, I will assume that there is relevant precedent that brings this doctrine into play that is
binding on the judge. Taking for granted that there is precedent that is ‘on point’,27 I will focus on
the ICJ judge’s duty to interpret the doctrine of stare decisis itself.

Next, as mentioned above, in this article I refer to the respect that the Court shows its own
precedents as amounting to the operation of a de facto doctrine of ‘stare decisis’.28

18Solum, for instance, has identified three broad stages in the evolution of Dworkin’s ideas, supra note 11.
19Dworkin, supra note 9.
20Dworkin, supra note 5.
21However, Dworkin’s more fully developed ideas on this interpretive method in Law’s Empire do provide a useful account

of this method and are cited where appropriate.
22Raible, supra note 6, at 55, for an elegant and convincing explanation of this point; see also G. Lamond, ‘Methodology’, in

J. Tasiouslas (ed.), The Cambridge Companion to the Philosophy of Law (2020), at 34.
23Dworkin, supra note 5; R. Dworkin, Justice in Robes (2006).
24See generally, H. L. A. Hart, The Concept of Law (2012); J. Raz, ‘Legal Positivism and the Sources of Law’, in J. Raz, The

Authority of Law (2009), at 37.
25It suffices to accept that law and its practice are interpretive concepts that require both the assignment of a certain value to

its operation and interpretation against that background. See Raible, supra note 6, at 56.
26V. Röben, ‘Le Précédent dans la Jurisprudence de la Cour Internationale’, (1989) 32 German Yearbook of International

Law 382, at 399.
27First of all, it is the role of the ICJ judge to interpret the precedent cited by the parties in order to see whether it will bear

directly on them in reaching a legal decision. In other words, the ICJ judge must decide whether the facts and legal deter-
minations made in the cited precedent are sufficiently similar in order to engage the doctrine of stare decisis which, as we have
seen, is binding upon the judges.

28De Brabandere, supra note 2, at 55.
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Accordingly, I am only concerned with just that: the Court’s own precedents, and do not make any
claims relating to what others have called ‘external case law’.29

Finally, and perhaps most importantly, a word on terminology. One can safely predict that the
mention of the term ‘stare decisis’ in the context of the ICJ (whose procedure is at best a mélange
of the civil and common law traditions)30 will provoke in those lawyers formed in the civilian legal
tradition a range of emotions including suspicion, doubt or rancour regarding the relevance of an alien
common law legal doctrine associated with higher courts binding lower courts.31 To be clear, my use of
the term ‘stare decisis’ does not refer to the doctrine in the form that it operates in any one domestic
legal order or tradition.32 When I use the term I do not mean anything more or anything less than the
(I believe uncontroversial) claim that we can observe a practice of ICJ judges taking the Court’s previ-
ous findings into account in the course of making legal determinations in a particular case.33

3. The ‘fit’ bit: Horizontal stare decisis as the only possible version in the context of
the ICJ
The range of possible versions of the doctrine of stare decisis that emerge from our interpretive
exercise is not unlimited but is in fact circumscribed by past practice.34 There are a range of pos-
sible interpretations of the doctrine of stare decisis which include both vertical and (several forms
of) horizontal stare decisis. But which best fits the institutional practice of the ICJ? In order to
answer this question, it is necessary to consider the nature of stare decisis as a doctrine, before
considering its historical application in the practice of the Court to date.

3.1 Rules, principles and the doctrine of stare decisis

The doctrine of stare decisis is one with which lawyers, at least those in the common law world, are
familiar. Even to non-lawyers, the idea that lower courts should follow the decisions of higher
courts in order to foster stability and predictability in a legal system makes instinctive sense.
And yet, as soon as one starts to think a little more about the doctrine of stare decisis, one realizes
that it is in fact fiendishly complex.35 Amy Coney Barrett has described it as a ‘shape-shifting’

29Ibid., at 26.
30See generally J. G. Devaney, Fact-Finding Before the International Court of Justice (2016), at 14; De Brabandere, ibid., at 26.
31L. M. Soriano, ‘Precedents: Reasoning by Rules and Reasoning by Principles’, (2008) 59 N Ir Legal Q 33, has argued that

fruitful studies on the use of precedent in European continental legal systems only began to appear on the back of the publi-
cation of the Bielefelder Kreis’ ‘Interpreting Precedents: A Comparative Study’ edited by Neil MacCormick and Robert S.
Summers, although MacCormick himself has always sought to downplay the difference in practice between the Civil and
Common law traditions, see N. MacCormick, Legal Reasoning and Legal Theory (1994), at 219.

32On this, see generally N. Duxbury, The Nature and Authority of Precedent (2008); F. Schauer, ‘Precedent’, (1987) 39(3)
Stanford Law Review 571; G. Lamond, ‘Precedent and Analogy in Legal Reasoning’, Stanford Encyclopedia of Philosophy, 20
June 2006, available at plato.stanford.edu/entries/legal-reas-prec/#JusForPre.

33By previous findings, here I refer to both judgments in contentious cases and the Court’s advisory opinions, as the fact
that parties and the Court itself cite both of these different kinds of findings in support of their legal arguments almost inter-
changeably in subsequent cases cannot honestly be challenged by any reader even casually aware of the Court’s practice. See
De Brabandere, supra note 2, at 32; E. Hambro, ‘The Authority of the Advisory Opinions of the International Court of Justice’,
(1954) 3(1) ICLQ 2.

34Dworkin, supra note 9, at 1094; Dworkin, supra note 5, at 66, 225. In this sense, the interpretivist method is Janus-faced in
that it both looks back to the history of the practice and forward to interpreting it in its best light at this moment in time; See
also O. Raban, ‘Dworkin’s “Best Light” Requirement and the Proper Methodology of Legal Theory’, (2003) 23(2) OJLS 245,
‘ : : : to say that a conception must fit the practice is to say that it must account for many aspects of the practice generally
believed to belong to it’.

35See, e.g., N. Varsava, ‘Precedent on Precedent’, (2020) 169 University of Pennsylvania Law Review Online, at 119, who has
shown that in one single recent US Supreme Court case ‘the [US Supreme] Court is radically fractured, offering up a cacoph-
ony of five different conceptions of precedent, with no more than three Justices agreeing on any one of them’, available at
scholarship.law.upenn.edu/penn_law_review_online/vol169/iss1/7.
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doctrine which operates very differently depending on context.36 In order to understand this doc-
trine properly, what it is and how it operates, it is helpful to begin with the basics.

Both domestic and international law alike consist of general legal norms,37 namely legal rules
and legal principles.38 The distinction between rules and principles is an important one.39 Rules
are more conclusive than principles. If the conditions for the application of a rule are met, the vast
majority of the time a specified legal result will follow (in the absence of another, more important,
rule).40

Principles do not operate in the same way as rules. Principles are less conclusive in nature and
do not necessarily set out conditions for when they apply. Rather, principles provide a reason for
making a legal determination in a certain way, without requiring it.41 As Raz has stated, ‘[r]ules
prescribe relatively specific acts; principles prescribe highly unspecific actions’.42 I believe that
principles can be best explained as being requirements of fairness or some other dimension of
morality,43 although not all commentators would necessarily agree.44 Fortunately, little turns
on this point for our purposes, since what is important for us is to acknowledge that international
law is made up of both rules and principles, and that each are binding on legal decision-makers.

Those principles which, along with rules, make up the law do not combine to produce a beau-
tiful harmony in the sense of giving coherent reasons to reach the same legal outcome. In fact,
principles can be, and often are, seemingly at odds with one another.45 For instance, the principles
which make up the doctrine of stare decisismay militate in favour of adhering to precedent, while
the principle of the proper administration of justice, depending on the particular case, may indi-
cate to the judge that the best interpretation of the law is to depart from that precedent.

This cacophony of principles does not mean that either one is invalid. Rather, the legal
decision-maker must decide which legal determination is required in the circumstances through
the consideration of the relative weight of these principles. The question of weight (importance, in
other words) is another significant difference between rules and principles. When two rules con-
flict, this conflict must be resolved head-on since rules provide near-conclusive reasons for a legal

36A. Coney Barrett, ‘Precedent and Jurisprudential Disagreement’, (2013) 91 Texas Law Review 1712; Varsava, ibid.
37G. Schwarzenberger, ‘The Fundamental Principles of International Law’, (1955) 87 Recueil des Cours de l’Académie de

Droit International, at 201, described as ‘ : : : an abstraction and generalization from individual cases or legal rules of an appar-
ently more limited scope’; see also G. Fitzmaurice, ‘The General Principles Of International Law Considered from the
Standpoint Of the Rule of Law’, (1957) 92 Recueil des Cours de l’Académie de Droit International, at 7, describing a principle
as ‘ : : : something which is not itself a rule, but which underlies a rule, and explains or provides the reason for it’.

38Here I speak of principles which are norms: see J. Raz, ‘Legal Principles and the Limits of Law’, 81 Yale Law Journal, at
835; see also R. Alexy, Theorie der Grundrechte (1996), at 77; M. Koskenniemi, From Apology to Utopia (2005), at 37; for a
seminal discussion of the distinction between rules and principles in German see J. Esser, Grundsatz und Norm in der rich-
terlichen Fortbildung des Privatrechts (1974); for a radical view which rejects the existence of legal principles see K. Günther,
Der Sinn ffir Angemessenheit (1988).

39Although not always a clear one, as Raz notes, ‘The distinction between rules and principles is, on this analysis, one of
degree, since there is no hard and fast line between acts which are specific and those which are un-specific. Consequently, there
will be many borderline cases where it will be impossible to say that we definitely have a rule or definitely a principle.’ See Raz,
supra note 38, at 838; cf. Alexy who states that the difference is one of ‘quality, and not only of degree’, R. Alexy, ‘On the
Structure of Legal Principles’, (2000) 13(3) Ratio Juris, at 295.

40Hart, supra note 24, at 263; Raz, ibid., at 832.
41R. Dworkin, ‘The Model of Rules’, (1967) 35 University of Chicago Law Review, at 26; Raz, supra note 24, at 838, stating

that ‘[r]ules prescribe relatively specific acts; principles prescribe highly unspecific actions’.
42Raz, supra note 38, at 841, stating ‘[s]ince the law should strive to balance certainty and reliability against flexibility, it is

on the whole wise legal policy to use rules as much as possible for regulating human behaviour because they are more certain
than principles and lend themselves more easily to uniform and predictable application’.

43Dworkin, supra note 41, at 23; For a view which rejects the role of morality in law altogether see D. Priel, ‘Farewell to the
Exclusive-Inclusive Debate’, (2005) 25(4) OJLS, at 675.

44For a helpful description of the schools of inclusive and exclusive legal positivism see L. Murphy,WhatMakes Law (2014),
at 23.

45The classic example in this regard, given by Koskenniemi, is the tension between the principles of self-determination and
territorial integrity, see Koskenniemi, supra note 38, at 37.
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decision-maker to determine a certain result.46 This conflict can be managed through further rules
that have been made specifically to deal with such conflicts, or through the use of relevant prin-
ciples.47 When two principles are potentially applicable in a case, a judge must consider the rela-
tive weight of each principle, applying the weightier in the circumstances.48

Next, let us consider the doctrine of stare decisismore specifically, in light of what we have just
considered regarding rules and principles. I have already repeatedly referred to stare decisis as a
doctrine. Stare decisis is in fact a judge-made doctrine, developed to be applied to certain parts of
the adjudicative process. A doctrine is a set of rules or principles which together make up a general
legal proposition.49 The doctrine of stare decisis is no different; it is a collection of rules and prin-
ciples. In order to elaborate, it is necessary to break down the doctrine of stare decisis into its
constituent parts, namely vertical and horizontal stare decisis.50

Vertical stare decisis is generally considered as requiring that a lower court follow the legal
determinations of hierarchically superior courts.51 This is what most lawyers will naturally think
of when stare decisis is mentioned. This form of stare decisis is in many ways less controversial –
and its benefits for a system of courts in ensuring predictability, facilitating judicial co-ordination
and, in theory, privileging the greater expertise of judges of the highest courts are not hard to
discern. Vertical stare decisis – where it operates – is a rule due to its near-conclusive nature which
requires a particular result in this case, adherence to, or distinguishing of, precedent. Lower courts
bound by the rule of vertical stare decisis have no ability to depart from the determination of a
higher court, even if they believe the determination to be incorrect. The most that they can seek to
do is to somehow distinguish the present case from the previous one on the law or the facts, a task
the difficulty of which depends greatly on the particular circumstances of the case.52

Horizontal stare decisis, on the other hand, refers to the obligation of a court to consider its own
previous pronouncements. Horizontal stare decisis is more complex, with its operation dependent
on both the type of court and the type of legal issue in question. Horizontal stare decisis is virtually
non-existent in the practice of hierarchically inferior courts, but of much greater significance in
courts of last resort, such as the ICJ.53 Horizontal stare decisis, is not a rule but a principle,54 since it
does not obligate a judge to adhere to precedent, but rather creates a presumption of adhering to
precedent, where appropriate.55 Crucially, however, the principle of horizontal stare decisis and
the reasons it provides are just one of a range of principles that a legal decision-maker must con-
sider. And in fact, these other principles may militate in favour of departing from precedent, for
instance, if such precedent was incorrectly decided or is no longer legally desirable. It is the task of
the legal decision-maker to consider which of these principles is weightier in the circumstances of
the case at hand, and consequently whether a precedent should be adhered to, distinguished, or

46Alexy, supra note 39, at 295.
47Dworkin, supra note 41, at 27.
48Ibid., at 37.
49The Australian Law Dictionary defines doctrine as ‘A synthesis of various rules, principles, norms, interpretive guidelines

and values. It explains, makes coherent or justifies a segment of the law as part of a larger system of law. Doctrines can be more
or less abstract, binding or non-binding.’ See T. Mann (ed.), Australian Law Dictionary (2017).

50Coney Barrett, supra note 36, at 1711; A. Coney Barrett, ‘Stare Decisis and Due Process’, (2003) 74 University of Colorado
Law Review, at 1065.

51R. J. Kozel, Settled v. Right: A Theory of Precedent (2017), at 7.
52On the practice of distinguishing see further Shahabuddeen, supra note 3, at 110.
53Coney Barrett supra note 36, at 1712.
54Hart referred to the operation of stare decisis in certain situation as operating not as a rule but as ‘communication by

authoritative example’, however I believe it is better to simply say that horizontal stare decisis is a principle, see Hart, supra
note 24, at 126–7.

55This is a particular principle which binds judges rather directly guiding the conduct of legal persons, on the distinction
between decision-guiding and conduct-guiding principles. See E. P. Soper, ‘Legal Theory and the Obligation of a Judge: The
Hart/Dworkin Dispute’, in M. Cohen (ed.), Ronald Dworkin and Contemporary Jurisprudence (1983), at 4.
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departed from. Again, greater detail on just how the weight of these particular principles should be
determined in the case of the ICJ is provided in the following section.

In short, both the rule of vertical stare decisis and the principle of horizontal stare decisis
together make up the doctrine of stare decisis. This clearly illustrates the point made at the begin-
ning of this section: while a seemingly straightforward idea, in practice the operation of the doc-
trine of stare decisis is highly context-specific. But what role has this doctrine played in the practice
of the ICJ to date?

3.2 Stare decisis before the ICJ: Practice

Empirical studies of the Court’s practice have shown that since the days of the PCIJ both parties
and the Court have made reference to and sought to rely on the Court’s jurisprudence.56 This has,
if anything, increased over the years,57 becoming ‘virtually ubiquitous in recent decades’.58 Such
studies have prompted suggestions that the Court has become ‘increasingly common law-like’59

and underline the importance of the present attempt to provide a theoretical account for the role
that precedent plays.60

Any examination of this practice in an attempt to discern the Court’s attitude towards its ‘set-
tled jurisprudence’61 in past decisions shows that, despite the absence of any relevant rule in its
constitutive instruments,62 the Court has been generally deferential in this regard.

As such, taking the practice of the Court in the round, I believe we can speak of a doctrine of
horizontal stare decisis operating in proceedings before the Court.63 Like other courts of last resort,
while the Court’s practice has been one of deference to its precedents, it has always left open the

56Alschner and Charlotin, supra note 1; Ridi, ‘The Shape and Structure of the ‘Usable Past’, supra note 1; Ridi ‘‘‘Mirages of
an Intellectual Dreamland”? Ratio, Obiter and the Textualization of International Precedent’, supra note 1.

57Ridi, ‘Shape and Structure of the “Usable Past”’, supra note 1, at 209; Alschner and Charlotin, ibid., at 90, found an average
of 14.8 self-citations per judgment, somewhere between the Court of Justice of the European Union (3.9 per judgment), the
European Court of Human Rights (7.59 per judgment) and the Appellate Body of the WTO (27.4 per judgment).

58Alschner and Charlotin, supra note 1, at 84, 89.
59Alschner and Charlotin, ibid., at 85; similarly, Ridi, ‘Shape and Structure of the “Usable Past”’, supra note 1, at 214, has

stated that ‘these measurements are remarkably close to those of a common law, precedent-driven court such as the US
Supreme Court, further suggesting that very similar dynamics might be at play’.

60Alschner and Charlotin, supra note 1.
61This is the terminology used by the Court in various cases including Fisheries Jurisdiction (United Kingdom v. Iceland),

Jurisdiction, Judgment of 2 February 1973, [1973] ICJ Rep. 3, para. 12; Aegean Sea Continental Shelf (Greece v. Turkey),
Jurisdiction, Judgment of 19 December 1978, [1978] ICJ Rep. 3, para. 15; United States Diplomatic and Consular Staff in
Tehran (United States of America v. Iran), Jurisdiction and Admissibility, Judgment of 24 May 1980, [1980] ICJ Rep. 3, para.
33; Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Jurisdiction and Admissibility, Judgment of
14 February 2002, [2002] ICJ Rep. 3, para. 26.

62Arts. 38 and 59 of the Court’s Statute are the provisions most pertinent to our present consideration of the significant of
precedent before the Court. Art. 38(1), so often referred to as indicating the sources of international law, sets out that:

(1). The Court, whose function it is to decide in accordance with international law such disputes as are submitted
to it, shall apply:

: : : (d) subject to the provisions of Article 59, judicial decisions : : : as subsidiary means for the determination of
rules of law.
Art. 59, referred to in this provision, itself provides that:

[t]he decision of the Court has no binding force except between the parties and in respect of that particular case.
See Statute of the International Court of Justice, Arts. 38, 59.
63C. Brown, ‘Article 59’, in A. Zimmermann and C. J. Tams (eds.), The Statute of the International Court of Justice:

A Commentary (2019), at 1587, note 81, who states that ‘[t]he ICJ, like every court, hesitates to overrule former pronounce-
ments; quite to the contrary, it often refers to previous decisions and to reasons developed in such decisions, whether these
reasons have been essential for that decision or are only obiter dicta’; see also, A. Pellet, ‘Article 38’, ibid.; Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia), Preliminary Objections, Judgment
of 18 November 2008, [2008] ICJ Rep. 428–9, para. 53.
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possibility of distinguishing or departing from such precedent if compelling reasons can be found.
The Court’s most significant early pronouncement on the precedential status of its own judgments
came inMavrommatis.64 In this case the PCIJ stated that it found ‘ : : : no reason to depart from a
construction which clearly flows from the previous judgments the reasoning of which it still
regards as sound’.65 This position was the Court’s lodestar in subsequent decades. In the absence
of a compelling reason not to, the Court adhered to those precedents whose reasoning it still found
persuasive.66 For instance, in the Croatian Genocide case in 2008 in which the Court stated that:

[t]o the extent that the decisions contain findings of law, the Court will treat them as it treats
all previous decisions: that is to say that, while those decisions are in no way binding on the
Court, it will not depart from its settled jurisprudence unless it finds very particular reasons
to do so.67

As Hernandez has stated, the Court’s reference to the necessity of finding ‘very particular reasons’
to depart from an earlier body of past decisions suggests perhaps an even stricter approach than
that adopted in Mavrommatis and subsequent cases.68 That having been said, the possibility that
the Court may depart from its jurisprudence if it is presented with or finds a good enough reason
to do so was explicitly mentioned by the Court.

The most recent significant, and somewhat puzzling, instance that is relevant for our purposes
relates to the 2016 Marshall Islands cases in which the President of the Court suggested that cer-
tain judges may see the Court’s own judgments as more controlling than previously thought.69

President Abraham, who had the casting vote in light of a 7–7 split among the other judges, sought
to justify his decision to uphold the preliminary objections by relying on two relatively recent
cases, Georgia v. Russian Federation and Belgium v. Senegal, which he singled out as together
amounting to a restrictive standard relating to the issue of the existence of a dispute.70

Intriguingly, the President stated clearly that despite the fact he was ‘not sure that the Court
was right’ in either of these cases, the fact that the Court ruled in the way that it did in both cases
whilst ‘adopting a clear and well-considered solution’ created an expectation that the Court should
adhere to this position in the present case:

64Readaptation of the Mavrommatis Jerusalem Concessions (Greece v. United Kingdom), Jurisdiction, 10 October 1927, PCIJ
Rep. Series A No 11 (1927), at 18; see also M. Shahabuddeen, supra note 3, at 16.

65Mavromatis, ibid.
66G. Guillaume, supra note 3, at 10.
67Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia), Merits,

Judgment of 3 February 2015, [2015] ICJ Rep., at 3, para. 54 (emphasis added).
68G. Hernandez, The International Court of Justice and the Judicial Function (2014), at 164.
69In these cases, the Marshall Islands, encouraged by a coalition of anti-nuclear weapons NGOs, sought to bring all nine

nuclear weapon-possessing states before the Court for allegedly breaching their obligations under Art. VI of the Non-
Proliferation Treaty. After the failure of the Marshall Islands’ attempts to institute proceedings against six states using the
doctrine of forum prorogatum, only the cases against the three states with Optional Clause Declarations under Art. 36(2)
of the Court Statute, namely the United Kingdom, Pakistan, and India, remained. Whilst the majorities differed in the three
cases, the reasoning is largely similar, particularly in relation to the precedential issues examined in the current article. More
importantly, President Abraham, whose reasoning we will examine in the currently article, used the same legal justification in
his Declaration in relation to all three cases. In these cases, the Court narrowly upheld preliminary objections of the United
Kingdom, India, and Pakistan, with regard to, inter alia, alleged violations of their obligations under the Treaty on the Non-
Proliferation of Nuclear Weapons 1968. The cases against these three states were ultimately decided by narrow majorities (in
the cases concerning India and Pakistan; nine votes to seven and ten votes to six on the existence of a dispute and whether or
not the case should proceed to the merits respectively). The decision was particularly close in the case of the United Kingdom
in relation to which, faced with a bench split eight to eight on the issue of whether or not a dispute existed, the President had to
make the casting vote in accordance with Art. 55(2) of the Court Statute. Obligations concerning Negotiations relating to
Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall Islands v. United Kingdom), Preliminary
Objections, Judgment of 5 October 2016, [2016] ICJ Rep., at 833.

70Ibid., para. 6.
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I nevertheless take the view that even if a judge has expressed reservations, or indeed dis-
agreement, at the time the Court established its jurisprudence, once the Court has done
so, he must consider himself to be bound by it thereafter (not legally, of course, but morally)
just as much as if he had agreed with it.71

This statement, and the commitments it contains, would have significant implications for the
Court if a majority of its judges were to feel similarly, as it would effectively amount to the opera-
tion of a strong version of stare decisis of the kind to which only hierarchically inferior courts are
usually subjected.72 That said, we should remind ourselves that this is just one statement in one
individual opinion in the context of preliminary objections in one dispute.

Taking the long view of the Court’s practice, it seems to me that a more accurate summary is
that of Sir Elihu Lauterpacht, namely that precedent has played an ‘important, but not a control-
ling role’73 in the Court’s jurisprudence.

3.3 Summary – precedent as important but not controlling – horizontal stare decisis as the
only version of the doctrine which fits practice

The preceding analysis of stare decisis as a doctrine shows that there is more than one possible
interpretation of stare decisis. The first possible interpretation is that stare decisis operates as a rule
in the vertical form. In light of the exploration of the doctrine of stare decisis in the preceding
section, President Abraham’s description in Marshall Islands of ICJ judges being bound to follow
precedent irrespective of its merits, I would suggest is akin to vertical stare decisis, the rule which
binds judges of lower courts to adhere to decisions of higher courts. However, this view of the
operation of the doctrine of stare decisis before the Court is wrong for at least two reasons.

First, since the ICJ is a court of last resort, the rule of vertical stare decisis does not fit the ICJ’s
institutional practice. ICJ judges are not bound by a rule which obligates them to follow precedent
irrespective of its merits, since there is no relevant hierarchically superior court nor other rule of
international law which makes this so. Second, in practice this is not the role that precedent has
played in the Court’s determinations. While the Court has always been deferential to its own juris-
prudence, it has often mentioned the possibility of departing from its previous findings, if it has
compelling reasons to do so. And indeed, this is the case for other courts of last resort which apply
a doctrine of horizontal, as opposed to vertical stare decisis – all have the possibility of departing
even if their general practice is not to do so, except very rarely.74 Accordingly, stare decisis in its
vertical form fails to capture how the doctrine of stare decisis both has traditionally operated, and
how it should operate, before the ICJ. As such, we can exclude it from consideration in terms of
being an appropriate fit.

The principle of horizontal stare decisis, on the other hand, is more appropriate. That is, the
institutional history of the Court shows that its judges take the Court’s precedent into consider-
ation, but are not bound to follow such precedent irrespective of its merit. However, this first step
of assessing fit still leaves us with more than one potentially appropriate interpretation of the

71Ibid., Declaration of President Abraham, para. 9 (emphasis added).
72While President Abraham was the most explicit in laying out his reasoning, similar reasoning was evident can be dis-

cerned in the opinions of other judges. For instance, Judge Donoghue in her Separate Opinion, expressed similar sentiments,
noting the change in approach from the Court since the Georgia v. Russian Federation case and the subsequent Belgium v.
Senegal and the Caribbean Sea preliminary objections, and that the Court had become ‘more exacting than it had been in the
earlier jurisprudence : : : ’ Interestingly Judge Donoghue went on to state that in the present case she had been ‘guided by the
reasoning of the Court in these recent cases, thus promoting procedural consistency’. Ibid., Declaration of Judge Donoghue,
para. 2.

73H. Lauterpacht, ‘The Role of the International Judge’, in Liber amicorum Jean-Pierre Cot—Le procès international (2010),
at 187.

74C. J. Peters, ‘Foolish Consistency: On Equality, Integrity, and Justice in Stare Decisis’, (1996) 105(8) Yale Law Journal
2034.
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doctrine of stare decisis, given that we must also recognize that there are different forms of hori-
zontal stare decisis. These include what are usually referred to as weak and strong versions, which
both conceivably fit practice of a Court of last resort.

An example may be helpful in getting to grips with different versions of horizontal stare decisis.
The Supreme Court of the United States (SCOTUS) recognizes three broad categories of cases
in relation to which the strength of horizontal precedent will be more or less significant. For
instance, so-called ‘statutory precedents’, in other words precedent of this court relating to an
interpretation of legislation passed by the United States Congress, will have very strong effect,
making it very difficult for the court to depart from such precedent. In contrast, ‘constitu-
tional precedents’, namely those relating to SCOTUS’s previous interpretations of the US con-
stitution are the easiest to depart from. ‘Common law precedents’, those precedents relating to
precedent rooted not in legislation nor the constitution but rather in the common law, lie
somewhere in the middle.75

This raises the question of what the rationale is for the doctrine of horizontal stare decisis apply-
ing in a stronger fashion in constitutional cases, making it harder for the Supreme Court to depart
from such precedent. The answer to this important question lies in both and pragmatism the
architecture of the US legal order itself. While the executive can ordinarily pass legislation to cor-
rect any judicial interpretation of its statutes if it wishes to do so, the executive’s ability to amend
the constitution is often a much more onerous task. As such, were SCOTUS’ constitutional prece-
dents not to be accorded less weight, the court would have an oversized role to play in the domestic
legal system on constitutional matters.76

Could we ever envisage the operation of stronger and weaker versions of horizontal stare
decisis depending on the specific type of case before the court (statutory, constitutional or
common law) in the context of the ICJ? I would venture that the significant differences
between the domestic and international legal orders most likely preclude a neat division of
cases into statutory, common law and constitutional. Perhaps one could draw an analogy
between treaties and statutes, but the absence of a centralized legislature stretches this analogy
to (and most likely beyond) breaking point. Similarly, how are we to categorize customary
international law? Perhaps as the common law, but again such an analogy is too tenuous
to retain any real value.

Nevertheless, I would argue that we can in fact speak of different versions of horizontal stare
decisis potentially available in the context of the ICJ. These versions simply entail that the ICJ’s
precedents are accorded greater weight in accordance with a ‘strong’ version of stare decisis,
whereas they are be accorded lesser weight in relation to a ‘weak’ version of horizontal stare decisis.
This distinction is based not on the type of case, determined a priori against some sort of taxon-
omy, but rather depends on the ICJ judge’s own understanding of the weight that the Court’s own
precedents must be accorded in the course of the adjudicative process.

Drawing on the exposition of the doctrine of stare decisis above, including the different notions
of the weight that should be accorded to precedent between the Court’s statement in
Mavrommatis and President Abraham’s more recent remarks in Marshall Islands, we note that
there is more than one possible interpretation of horizontal stare decisis which potentially fits the
Court’s institutional practice. Accordingly, it is necessary to turn to the second step of the

75Coney Barrett, supra note 36, at 1713; L. Epstein et al., ‘The Decision to Depart (or Not) from Constitutional Precedent:
An Empirical Study of the Roberts Court’, (2015) 90 New York University Law Review 1115; L. Solum, ‘The Supreme Court in
Bondage: Constitutional Stare Decisis, Legal Formalism, and the Future of Unenumerated Rights’, (2006) 9 University of
Pennsylvania Journal of Constitutional Law 155; R. J. Kozel, ‘Precedent and Constitutional Structure’, (2018) 112
Northwestern University Law Review 789.

76Coney Barrett, ibid., at 1713, citing Burnet v. Coronado Oil & Gas Co., (1932) 285 U.S. 393, 406–7, (Brandeis dissenting)
(‘[I]n cases involving the Federal Constitution, where correction through legislative action is practically impossible, this Court
has often overruled its earlier decisions.’).
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interpretive method, namely justification. More specifically, we must consider the question of
whether the justification of horizontal stare decisis entails that a strong or weak version of this
doctrine in the context of the ICJ.

4. The ‘justification’ bit: Considering stare decisis in its best light
Having identified a number of versions of stare decisis which fit the institutional history of
that practice already identified, readers familiar with the interpretive method will no doubt
expect that I will now advance one version which is justified as the version of the doctrine
which best reflects the value of stare decisis.77 More precisely, the next step in this method
would involve me showing how a weak version of horizontal stare decisis is justified as the
version of the doctrine which best reflects the value of contextual justice, which I argue is
the relevant normative yardstick.

However, it is here that I believe I have to (again) slightly modify this method in order to
account for the fact that its straightforward application would lead to a rather abbreviated con-
clusion that would not allow us to consider many of the values commonly advanced as justifying a
strong version of horizontal stare decisis that the reader no doubt expects us to consider having
persevered this far. As such, I will first start by examining these values to show that they are not
capable of providing the basis for justifying the practice of horizontal stare decisis in the context of
the ICJ. It is only after doing so that I will then turn to arguing that the value that stare decisis
strives to achieve is contextual justice, and that accordingly only a weak version of horizontal
decisis can be said to both fit and justify this doctrine.

Two clarificatory remarks are required before delving into considering particular values. First
of all, for the purposes of the present article and the normative method deployed, values are
moral concepts that represent goals to be promoted.78 Second, it is necessary to recognize what
can broadly be termed value scepticism, including the charge of legal realists that the values
discussed below lend themselves to more than one legitimate interpretation or application, or
are inherently indeterminate, or the critique of values offered by critical legal scholars. To
elaborate, a typical legal realist argument may be that there is no necessary logical connection
between abstract values and the institutional doctrine of horizontal stare decisis, that all jus-
tificatory arguments are dualist, and as such we cannot assume that the latter means the prac-
tical realization of the former.79 A more critical argument would build on the realist challenge,
and also argue that the purportedly essentially contestable nature of values undermines the
type of interpretive method employed in this article.80

Undoubtedly the most influential example of the critical challenge to international law is that of
Martti Koskenniemi, who famously attacked international law’s claims to objectivity and
normativity, or, more precisely, claims that these ‘cancel each other’.81 Central to this argu-
ment is the proposition that international law derives its normativity from evaluative judge-
ments, and that evaluative judgements are not capable of being objectively true or false.82 It is
not the aim of this article to contribute to the debate on value scepticism which has played

77Dworkin, supra note 5, at 52; see also Raban, supra note 34.
78See Raible, supra note 6, at 17; A. Green, ‘A Philosophical Taxonomy of European Human Rights Law’, (2012) 71 EHRLR,

at 72, for an excellent Dworkinian account of values.
79K. Llewelyn, Common Law Tradition: Deciding Appeals (1960), App. C, Canons on Statutes; K. Llewelyn, Bramble Bush:

Some Lectures on Law and Its Study (1930), at 65.
80D. Kennedy, ‘A Semiotics of Legal Argument’, (1991) 42 Syracuse Law Review, at 77–89; D. Kennedy, ‘Freedom and

Constraint in Adjudication: A Critical Phenomenology’, (1986) 36 Journal of Legal Education, at 518.
81M. Koskenniemi, ‘The Politics of International Law’, (1990) 4 EJIL, at 7.
82Koskenniemi, supra note 38, at 513–14, at 536.
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out at length in philosophy and, to a lesser extent, international legal scholarship. For the
purposes of this article it suffices to note that value scepticism has been met head on by
philosophers such as Donald Davidson who have emphasized the importance of intersub-
jectivity in showing that truth-value can be attributed towards evaluative judgements.83 As
Emmanuel Voyiakis has stated, value scepticism fails to account for the fact that ‘the concept
of objective truth is essential to our ability to have evaluative thoughts and beliefs and to
interpret the thoughts and beliefs of others’.84

Of course, recognizing the objective nature of values is not the same as saying that disagree-
ments about values are easy to define or to resolve.85 What it does mean is that we must adopt an
‘open, critical and charitable conversational ethic’ when engaging with values.86 This is crucial, as
Luke MacInness notes, since:

We develop a conception of a value by imputing other values and purposes to the practices of
argument and thought in which the value under inspection figures. These other values give
point and intelligibility to our use of the value under study and enable us to draw conclusions
about its concrete requirements by identifying the best realization of those purposes in
particular cases.87

It is for these reasons and in this spirit that I now turn to examining those specific values com-
monly cited as those which horizontal stare decisis strives to achieve.88 And, as Waldron notes, it is
not difficult to find candidates:

Our jurisprudence is cluttered with a haphazard variety of considerations adduced to
justify stare decisis. They include the importance of stability, respect for established
expectations, decisional efficiency, the orderly development of the law, Burkean defer-
ence to ancestral wisdom, formal or comparative justice, fairness, community, integrity,
the moral importance of treating like cases alike, and the political desirability of disciplin-
ing our judges and reducing any opportunity for judicial activism. The justification of
stare decisis is a field to which many contributions have been made, but to which little
system has been brought.89

Since space limits consideration of every conceivable value, for the purposes of the following sec-
tion I will focus on those advanced most often in the literature: consistency, efficiency and predict-
ability. Ultimately, while I acknowledge that such values are relevant to some extent in
determining the gravitational pull of a particular precedent, none of these in and of themselves
can be said to be the value that horizontal stare decisis strives to achieve in the context of the ICJ.
Rather, I argue that it is another value, contextual justice, which is the relevant normative yardstick
against which versions of this doctrine can be justified, a claim which I elaborate in the final
section.

83D. Davidson, ‘The Objectivity of Values’, and ‘What Thought Requires’, in Problems of Rationality (2004); D. Davidson,
‘Three Varieties of Knowledge’, in Subjective, Intersubjective, Objective (2001), at 211; see also H. Putnam, ‘Meaning and
Reference’, (1973) 70 Journal of Philosophy 705.

84E. Voyiakis, ‘International Law and the Objectivity of Value’, (2009) 22 LJIL 75.
85Ibid., at 78.
86Ibid.
87L. MacInnis, ‘Dworkin’s Unity of Value: An Interpretation and Defense’, (2020) 26 Res Publica 407.
88To be clear, here I am making no empirical claims about such values being the most commonly cited, but have rather

identified these as being the values I have observed being repeatedly mentioned in the English language (mainly) legal schol-
arship accessible through typical desk research.

89J. Waldron, ‘Stare Decisis and the Rule of Law: A Layered Approach’, (2012) 111 Michigan Law Review, at 3; see also
S. Lewis, ‘Precedent and the Rule of Law’, (2021) OJLS 2; see also Kozel, supra note 51, at 36, 40, 175–6.
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4.1 Consistency

Consistency is often cited as a value providing the basis for justifying the operation of the doctrine
of stare decisis,90 including in the context of the ICJ.91 To elaborate, the achievement of a consis-
tent line of cases is portrayed as justifying an interpretation of this doctrine which entails adher-
ence to precedent, irrespective of whether or not this achieves a just result in a particular case. This
value is sometimes also discussed using the language of equality, in other words that treating two
like cases differently would be to fail to treat the parties to these cases equally.92 Consistency and
equality will be considered together in what follows.

Perhaps the most famous appeal to consistency in this context is that of Dworkin in the form of
law as integrity.93 According to Dworkin, integrity is the value of the practice of law which requires
its interpretation in its most coherent light.94 According to him, it is the role of the judge to:

so far as this is possible : : : treat our present system of public standards as expressing and
respecting a coherent set of principles, and, to that end : : : interpret these standards to find
implicit standards between and beneath the explicit ones.95

It is these interpreted standards which the judge must follow in order to arrive at the ‘right answer’
in a particular case.96 Judicial decisions form part of the body of law that the judge discovers as
part of their interpretive exercise, and the principles which are discerned from cases and the law
more generally are then binding on the judge who must adhere to those principles in order to
ensure consistency. This focus on consistency in legislative and judicial decision-making in
Dworkin’s work is driven by the value of integrity that lies at the heart of Dworkin’s work.97

Accordingly, law as integrity is primarily concerned with the consistency of decision-making in
accordance with the principles applicable within a particular legal context,98 rather than with the
justice of the outcome of such decision-making. Law as integrity, as Dworkin sees it, is designed to
ensure not only fairness in treating like cases alike, but also that government and its courts ‘speak
with one voice’ in applying principles within a legal system.99

90R. J. Aldisert, ‘Precedent: What It Is and What It Isn’t; When Do We Kiss It and When Do We Kill It?’, (1990) 17
Pepperdine Law Review 608; Kozel, ibid.; E. N. Cahn, The Sense of Injustice: An Anthropocentric View of Law (1949), at
14; R. Higgins, Problems and Process (1994), at 202–3. As former President of the Court Rosalyn Higgins has stated, states
adhere to the Court’s judgments because they are at once an authoritative pronouncement on the law but also that, in terms of
consistency, ‘should [states] become involved in a dispute in which the same legal issues arise, the Court, which will always
seek to act consistently and build on its own jurisprudence, will reach the same conclusions’.

91S. Rosenne, The Law and Practice of the International Court 1920–2004 (2005), at 1554; H. Lauterpacht, The Development
of International Law by the International Court (1982); De Brabandere, supra note 2, at 35; see Territorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), Judgment of 8 October 2007,
[2007] ICJ Rep., at 659. See Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), Preliminary
Objections, Separate Opinion of Judge Tanaka, 24 July 1964, [1964] ICJ Rep., at 69, where the Court stated that ‘[r]espect
for precedents and maintenance of jurisprudence are important considerations required in judicial activities’. Seven of the
Court’s judges acknowledged as much in their joint declaration in Legality of the Use of Force, arguing as they did that
the Court ‘ : : : must ensure consistency with its own past case law in order to provide predictability. Consistency is the essence
of judicial reasoning’. See Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections, Joint
Declaration of Judges Ranjeva, Guillaume, Higgins, Kooijmans, Al-Khasawneh, Buergenthal and Elaraby, Judgment of 15
December 2004, [2004] ICJ Rep. 330, para. 3.

92Lamond, supra note 32.
93Dworkin, supra note 5, at 176.
94For a helpful exploration of consistency in legal reasoning see J. Dickson, ‘Interpretation and Coherence in Legal

Reasoning’, in Stanford Encyclopedia of Philosophy, available at plato.stanford.edu/entries/legal-reas-interpret/.
95Peters, supra note 74, at fn 45.
96See Perry, supra note 10.
97Ibid.
98Ibid.
99Ibid., at 163.
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However, as Peters has shown, the evil that law as integrity was designed to address, namely
inconsistency, does not transpose particularly well from the legislative to the adjudicative context.
In short, while the example that Dworkin cites as motivating the drive for consistency, namely so-
called checkerboard statutes (such as, for instance, a statute which would make abortion legal only
for women born in even-numbered years), does strike us as problematic, the same is not neces-
sarily true for case law. This is due to the fact legislatures and courts occupy significantly different
positions within a legal order. We may reproach legislatures for acting inconsistently in accor-
dance with principles, as legislatures are much less constrained in their ability to make law than
courts are.100

Our expectations of courts are different from our expectations of legislatures, in that we are
more ready to accept inconsistent decision-making from courts, so long as the reason for that
inconsistency is an attempt by that court to reach a just result. It is more important for us that
courts, especially courts of last resort, strive for justice rather than consistency.101 For example,
President Abraham in Marshall Islands appears to suggest that consistency with the Court’s pre-
vious decisions (of Georgia v. Russia and Belgium v. Senegal) should take priority over what the
individual judge feels to be the better interpretation of the law (suggesting as he did that ‘even if a
judge has expressed reservations, or indeed disagreement, at the time the Court established its
jurisprudence, once the Court has done so, he must consider himself to be bound by it
thereafter : : : just as much as if he had agreed with it’).102

However, as Judge Tanaka stated in Barcelona Traction, ‘the requirement of the consistency of
jurisprudence is never absolute. It cannot be maintained at the sacrifice of the requirements of
justice : : : ’.103 Of course, it is important to stress that none of this is to say that a court should
not strive for consistency in its legal decision-making. On the contrary, courts should take into
account the values of efficiency, predictability, and so on, and together these may amount to a
presumption of consistency with previous decisions. Crucially, however, we cannot say that con-
sistency alone is the value capable of justifying horizontal stare decisis in the context of the ICJ.104

4.2 Efficiency

Efficiency is also cited as value capable of being the basis of a justification of horizontal stare deci-
sis. It is a common refrain that without precedent being accorded significant (if not controlling)
weight, adjudication would become much less efficient.105 According to such arguments, the ver-
sion of the doctrine which facilitates efficient disposal of cases (most often the strong version) is
that which is justified, regardless of whether this produces a just outcome in the case at hand.

Again, context is crucially important when considering such arguments which elevate effi-
ciency to be the value that shows the doctrine in its best light. While efficiency may be the basis
for a justification of a strong version of stare decisis in the context of other courts situated within a
hierarchy beneath superior courts, or courts with very high caseloads, it cannot be the only value
which justifies this doctrine in the context of the ICJ. Given the relatively modest number of cases
that the ICJ considers each year, the argument that it is more efficient for the Court to adhere to its
previous judgments without considering their merits is simply too hard to sustain.

Were the Court perhaps suddenly to find itself with a large number of cases involving one
particular issue of international law, it may be that efficiency is the value which contributes to
justifying a strong version of horizontal stare decisis, but the practice of the Court to date suggests

100Ibid.
101L. Alexander, ‘Constrained by Precedent’, (1989) 63 Southern California Law Review 9.
102Marshall Islands v. United Kingdom, supra note 4, para. 9.
103Shahabuddeen, supra note 3, at 130.
104Duxbury, supra note 32, at 177; D. Lyons, ‘Formal Justice and Judicial Precedent’, (1985) 38 Vanderbilt Law Review 498.
105Typical of such concerns is Cardozo’s assertion that ‘the labor of judges would be increased almost to breaking point if

every past decision was reopened in every case’, B. Cardozo, The Nature of the Judicial Process (1921), at 149.
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that this is unlikely to happen. Even those land and maritime boundary delimitation cases that are
the Court’s bread and butter do not so frequently come before the Court so as mean that efficiency
is the value that justifies the doctrine of stare decisis. Given the modest number of cases the Court
handles each year and the nature of its limited jurisdiction, it can in fact be decades before the
Court is asked to deal with a substantive legal question that it has previously determined.106

Furthermore, stare decisismay conserve some judicial resources in ensuring that not every legal
question has to be reopened and reconsidered on its merits in every single case, particularly in
cases of vertical stare decisis. However, it is important to recognize that stare decisis also consumes
judicial resources in a way that is particularly relevant in the context of the ICJ. How is this so?
Well, precedent on a particular issue is routinely cited by parties in support of their submissions in
the course of proceedings. As such, they also have to be considered by the Court, and either
adhered to, distinguished or departed from. As Hershowitz has stated, ‘ : : : [a]n armchair inves-
tigation suggests that opinions do not grow shorter as the volume of precedent grows larger’ and
this is certainly the case with the ICJ when one looks at the average length of judgments which has
ballooned since its formation, due in no small part to the Court’s apparently compulsive need to
cite relevant authority for each and every assertion it makes.107 In fact, the time and the energy
parties and the court put into researching, arguing and distinguishing previous ICJ cases makes us
wonder whether ‘all this energy might have been better devoted to considering the just or efficient
settlement of the dispute : : : on its merits’,108 a point to which I will return momentarily.

But even if we were to accept that adhering to precedent would be an efficient thing for ICJ
judges to do as it avoids judges continuously addressing questions already settled by the Court, the
question remains as to whether efficiency as a value can justify adhering to precedent irrespective
of its merit. To that end, it is important to note that ‘whether or not such a practice is efficient
depends critically on the rules that the practice entrenches and on the particulars of the behaviour
those rules govern’.109 For these reasons, I think it is clear that while efficiency may contribute to
justifying a certain strong version of stare decisis, which accords precedents near-controlling effect
in a different context, it is not a value that in and of itself justifies such a doctrine in the context of
the ICJ.

4.3 Predictability

Predictability, as a candidate value capable of being the basis of a justification of a version of stare
decisis, is inappropriate for many of the same reasons efficiency is.110 A common argument in
support of the doctrine of horizontal stare decisis is that, without it, judicial decision-making
would be unpredictable or even arbitrary, undermining certainty and the utility of the law as
a whole.111 Of course any judge would admit that they must take into account the value of

106The Nicaragua and Bosnian Genocide cases regarding the effective control of non-state actors for the purposes of the law
of state responsibility come to mind in this regard. For a seminal contemporary account see A. Cassese, ‘The Nicaragua and
Tadić Tests Revisited in Light of the ICJ Judgment on Genocide in Bosnia’, (2007) 18(4) EJIL 649.

107S. Hershowitz, ‘Integrity and Stare Decisis’, in S. Hershowitz (ed.), Exploring Law’s Empire: The Jurisprudence of Ronald
Dworkin (2006), at 110–11.

108Waldron, supra note 89, at 3.
109A. Coney Barrett, ‘Stare Decisis and Due Process’, (2003) 74 University of Colorado Law Review, at 1068, stating, (‘[J]

udges do not decide cases in a vacuum; rather, precedent always affects the way they view the merits.’); see also R. Mokal, ‘On
Fairness and Efficiency’, (2003) 66(3) Modern Law Review, at 452.

110Here I take predictability together with certainty, although they are theoretically distinct, there is considerable overlap in
arguments based on these justifications, see Duxbury supra note 32, at 159; E. H. Caminker, ‘Precedent and Prediction: The
Forward-Looking Aspects of Inferior Court Decisionmaking’, (1994) 73 Texas Law Review 1. See Legality of Use of Force, supra
note 91, at 279, 330, paras. 2–3 for an example from the Court’s practice.

111A. L. Goodhart, ‘Precedent in English and Continental Law’, (1934) 50 LQR 58; see also Burnet v. Coronado Oil & Gas
Co., supra note 76, Brandeis, J. dissenting, ‘Stare decisis is usually the wise policy, because in most matters it is more important
that the applicable rule of law be settled than that it be settled right.’.
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predictability, seeing as all things considered it is a desirable thing that a court makes relatively
predictable legal determinations in order that parties can attempt to plan their lives knowing more
or less the extent of their legal rights and obligations.

However, again, predictability as a value cannot, in and of itself, justify horizontal stare decisis
since, in the context of the ICJ, it is not the case that the value of predictability, or the expectations
of the parties, are more important than whether or not the Court reaches a just result.112

Predictability is not an end in itself but rather that which is crucial in achieving an end.113 In
other words, ‘predictability needs to be weighed against the moral desirability of the law in ques-
tion’,114 and this is particularly the case when we speak of the ICJ. The ICJ is a court with an
outsized level of importance within the international legal order, if only in the sense that its pro-
nouncements on the law are perhaps the most authoritative statements available to us. I believe
that it would simply not do to have the Court operate a doctrine which strives to achieve a value
that privileges a predictable result as opposed to a just one.

5. Justice according to law: A weak version of horizontal stare decisis as that which
both fits and justifies the relevant practice
Our journey began with the banal fact that the Court pays great respect to its own jurispru-
dence and a degree of curiosity as to how to explain this fact in the absence of a rule of stare
decisis in the Court’s constitutive instruments. In the intervening pages I have proposed a
novel theoretical framework for understanding the role that precedent has traditionally played
in proceedings before the Court, and that which it should play in the future. This theoretical
framework rests on the commitment that the meaning of any object of interpretation is not
determined by any fixed process or criteria, but rather on the values and principles which best
justify the practice related to that concept. Adopting an interpretative attitude, I have shown
that the best interpretation of stare decisis is that which both fits its past institutional practice,
and that which is justified by the value that the doctrine strives to achieve. Noting that a num-
ber of different versions of stare decisis potentially fit the Court’s institutional practice, the
best interpretation ultimately turns on that which is best justified by the value the doctrine
strives to achieve. Accordingly, it became necessary to consider what exactly the value of the
doctrine of stare decisis is.

Having considered a number of candidate values in turn, it was shown that each was inappro-
priate for a range of different reasons related to the Court’s institutional role. The Court is not so
inundated with cases so as to adhere to its past judgments in the interests of efficiency. Nor, given
the particular nature of the World Court as the principal judicial organ of the United Nations, a
tribunal with general subject-matter jurisdiction, and one whose legal determinations are consid-
ered to be so authoritative by all other international legal actors, can we seriously say that it is
more important that the Court is consistent or predictable rather than right, (or, in the famous
words of Brandeis that ‘it is more important that the applicable rule of law be settled than that it be
settled right’.115)

The only value, I argue, that we can say the doctrine of horizontal stare decisis strives for is what
Koskenniemi has termed ‘contextual justice’;116 arriving at the most just solution in the particular
dispute all things considered.117 In practical terms this means that it is for the Court’s judges to
‘isolate the issues which are significant in conflict, assess them with an impartial mind and offer a

112Duxbury, supra note 32, at 160.
113Ibid.
114Lamond, supra note 32.
115Brandeis, supra note 76.
116Koskenniemi, supra note 38, at 555.
117Peters, supra note 61.
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solution which seems best to fulfil the demands of the critical programme’.118 With this value as
the relevant normative yardstick, and a number of versions of the doctrine of horizontal stare
decisis which ‘fit’ the Court’s institutional history, we must ask ourselves which of these versions
is justified as the version which best reflects the value of justice. I argue that this is the weak version
due to the fact that, in the context of the ICJ, this is the version of this doctrine which best enables
ICJ judges to arrive at what they consider to be the just outcome all things considered. In this sense
the ICJ’s jurisprudence has limited constraining effect, and instead represents an authoritative
statement of the Court’s previous findings and a subsidiary means for the determination of rules
of law in the sense of Article 38(1)(d) of the Court’s Statute.

The strong version, in contrast, whereby ICJ judges are bound to accord significant weight to its
precedents better justifies stare decisis in contexts where this doctrine strives to achieve other val-
ues, such as efficiency or consistency. In the context of the ICJ, however, such values are less
important than achieving a just result, and accordingly the version of stare decisis which best jus-
tifies this doctrine is that which gives ICJ judges the greatest discretion to achieve what it considers
to be the best result – namely the weak version. It is this version of the doctrine which not only
prevents the entrenching of any sort of version whereby the Court would be ‘bound’ by its previ-
ous decisions, but also allows the Court to draw on its own pronouncements as a repository or
material source of rules of international law.

Such a conclusion may raise concerns regarding the Court’s judges being allowed undue dis-
cretion. However, I believe such fears can be allayed. The adoption of an interpretive attitude
means that the range of possible interpretations of stare decisis, respecting past judgments in
our case, is circumscribed by the Court’s past practice, and limited to the achievement of those
values that are the point of the doctrine. In any case, it is not unusual for courts of last resort to be
entrusted with a level of discretion. Courts are necessary precisely because law-makers, both
domestic and international, cannot envisage every eventually to which law may be applied,
and it is the highest courts to whom we accord the greatest degree of discretion in interpreting
the law.

For instance, the 1966 Practice Statement of the then House of Lords (today the Supreme Court
of the United Kingdom) set out that precedents are normally to be adhered to apart from ‘when it
appears right to do so’.119 This is an example of what Lewis has called a delegation of discretion to
courts to ‘balance tailored justice with stability and reliability, often leaning towards the latter’.120

This is an important point. The UK Supreme Court’s theoretical ability to depart from its own
jurisprudence when it thinks it right to do so has not translated into it often doing so. And like-
wise, the open admission that the value which stare decisis strives to achieve in the context of the
ICJ is justice, and that the ICJ can depart from its own jurisprudence when it thinks it is right to do
so, does not mean that the Court will become suddenly capricious, departing from its judgments
willy-nilly.

A range of factors mitigate against this, in fact, perhaps most importantly the fact the Court
operates under significant pressure to do justice according to the law, and in the international
community ‘the watchdogs of the public interest are continually alert to yap at their heels if they
appear to do any other thing’.121 Yet one can imagine that regarding the prospect of a suddenly
unpredictable ICJ the watchdogs will likely be often idle, as it is hard to imagine a court more
acutely aware of the precariousness of its own position as the ICJ, having a century of experience
of trying to do justice according to law, without alienating those states whose consent the Court’s

118Koskenniemi, supra note 38, at 555; see also Lewis, supra note 89, at 26; J. Gardner, Law as a Leap of Faith (2012) 192;
Hart, supra note 24, at 7; MacCormick, supra note 31, at 17.

1191966 Practice Statement of the then House of Lords, [1966] 1 WLR 1234, applicable to the UKSC; see Austin v. Mayor
and Burgesses of the London Borough of Southwark, [2010] UKSC 28.

120Lewis, supra note 76, at 14.
121MacCormick, supra note 31, at 17.
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own jurisdiction is ultimately based. These are reflections offered in the hope of calming the nerves
of those who will inevitably worry that explicitly sanctioning judges, to use precedent in the way
which best ensures contextual justice, is tantamount to condoning naked judicial discretion.
I think that such fears are largely unfounded for the reasons set out above.

There is, however, one final constituency that I would like to address directly, namely those
who may feel that the thrust of my argument is somehow not radical enough. Those of such a
persuasion I would hope, however, can nevertheless recognize the value in showing how the
Court’s well-known practice can be grounded in, and justified by, international law. Not only that,
I hope that the present contribution will also be recognized as a plea to resist any suggestion that
the Court’s own precedents should be seen as controlling, rather than merely authoritative. In that
regard my argument seeks to act like a lighthouse lighting the Court’s path away from the rocks
should it seem to be skirting too close to them.

Of course, one may disagree with the argument that contextual justice is the value which best
justifies the doctrine under consideration, but if that is so, then it falls to that person to show why
that is the case and advance a more convincing argument. Such authors will at least have the pres-
ent novel theoretical framework with which to disagree or to improve upon. Even then we will
have the advantage of meeting on a level argumentative playing field, to discuss the values that best
justify stare decisis.
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