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Democracy

Structural Problems

In recent years, the literature has called particular, and much-needed, attention to 
the cracks in the democratic foundations of the United States.1 Some of those cracks 
are structural, the product of a constitutional design that elevates states over the peo-
ple they are supposed to serve. At the heart of all these structural sources of counter-
majoritarianism is the central constitutional theory of dual (federal and state) 
sovereignty. On that subject, most of the writings have singled out equal Senate 
representation of the states, the Electoral College, or the constitutional amendment 
process.2 Several authors have more comprehensively covered two or more of those 
constitutional blind spots.3

Other writers have focused on the purposeful counter-majoritarian actions of state 
legislators, other state officials, and their enablers in both the public and the private 
sectors. There are separate massive literatures, for example, on gerrymandering, on 
specific voter suppression strategies, and on other state-regulated election practices.

1	 Those works are cited, where relevant, throughout the pages that follow.
2	 Sanford Levinson, denouncing the antidemocratic elements of the constitutionally mandated legisla-

tive process, goes beyond the equal representation of states in the Senate. He calls out bicameralism 
itself, the presidential veto power, and the powers of a lame duck Congress. Sanford Levinson, Our 
Undemocratic Constitution: Where the Constitution Goes Wrong (And How We the People Can 
Correct It) 25–77 (2006).

3	 A small sample includes Jack M. Balkin, The Cycles of Constitutional Time (2020); Edwin 
Chemerensky, No Democracy Lasts Forever: How the Constitution Threatens the United States 
(2024); Robert A. Dahl, How Democratic Is the American Constitution? (2nd ed. 2003); Tom 
Ginsburg & Aziz Z. Huq, How to Save a Constitutional Democracy (2018); Mark A. Graber, Sanford 
Levinson & Mark Tushnet (eds.), Constitutional Democracy in Crisis? (2018); Samuel Issacharoff 
et al., The Law of Democracy – Legal Structure of the Political Process (6th ed. 2022); Alexander 
Keyssar, The Right to Vote: The Contested History of Democracy in the United States (rev. ed. 2009); 
Levinson, note 2; Steven Levitsky & Daniel Ziblatt, Tyranny of the Minority (2023) (including abun-
dant helpful comparisons to the ways in which other democracies have either risen to the challenge 
or failed to do so); Steven Levitsky & Daniel Ziblatt, How Democracies Die (2018); Nancy MacLean, 
Democracy in Chains: The Deep History of the Radical Right’s Stealth Plan for America (2017); 
Jessica Bulman-Pozen & Miriam Seifter, The Democracy Principle in State Constitutions, 119 Mich. 
L. Rev. 859 (2021); Pamela S. Karlan, The New Countermajoritarian Difficulty, 109 Calif. L. Rev. 2323, 
Part II (2021).
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Still other writers have maintained that, to the contrary, state government affirma-
tively advances democratic norms. Those arguments will be deferred to Chapter 5, 
which examines more generally the contention that the benefits of state government 
outweigh the many democracy-related and other harms described in this and the 
next two chapters.

Three preliminary comments are necessary: a definition, a point of emphasis, and 
an acknowledgment.

I’ll start by defining my terms. What, exactly, does it take for a country to qualify 
as a democracy? Importantly too, what isn’t required?

Although there is no universally accepted definition of democracy, I go here with 
the most commonly understood – and in my judgment the most helpful – defini-
tion: A democracy is a system that embodies popular sovereignty (rule by the peo-
ple), majority rule (more on that in a moment), and political equality.4

The main difficulty in applying that definition of democracy is that the various 
elements can be either hard to enforce or even in conflict. What if a constitution, 
like that of the United States, systematically gives some voters drastically differ-
ent per capita representation than others, in both the legislative and the executive 
branches of the national government? There might well be popular sovereignty, but 
no political equality and, from time to time, a loss of majority rule as well. What 
if the majority of the people’s chosen representatives in a state legislature enact an 
election process that makes it disproportionately harder for members of a racial or 
partisan minority to vote? In that scenario, the appearance of majority rule comes at 
the expense of actual political equality. As one eminent scholar put it, “Two visions 
of political malfunction – one stressing fear of the many and the other stressing fear 
of the few – coexist in our traditional views of government.”5

To insist on perfection would rule out calling any country a democracy. Some 
leeway is needed. But how much and what kind?

Whether democracy requires that judges be elected by the people, as they are 
under most US state constitutions, will be taken up in Chapter 6. Important as 
the issue is in debates over the meaning of democracy, I do not see the difference 
between the various methods of selecting judges as a factor favoring either the reten-
tion or the abolition of state government. Any of those selection methods would be 
possible in either a federation or a unitary republic. So I will put off that debate 
for now. Rather, the focus in this and Chapter 3 will be on the officially political 

4	 See, for example, Bulman-Pozen & Seifter, note 3, at 864 (citing copious scholarly commentary that 
defines “democracy” as requiring those same three elements). The authors’ main thesis – convinc-
ingly demonstrated – is that state constitutions promote majoritarianism and political equality more 
explicitly and more effectively than the US Constitution does. As a potential benefit of state govern-
ment, that feature is taken up in Chapter 5, Section G.

5	 Neil K. Komesar, A Job for the Judges: The Judiciary and the Constitution in a Massive and Complex 
Society, 86 Mich. L. Rev. 657, 668 (1988). See also Levitsky & Ziblatt, Tyranny, note 3 (calling out 
many of the ways in which US law consistently privileges a partisan minority).
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36	 Democracy: Structural Problems

branches – the applicable constitutional parameters and the practices of state offi-
cials that deviate from the principle of majority rule.

My view, as noted in the Introduction, is that departures from the strict require-
ment of majority rule are consistent with democratic theory only when they are 
necessary to protect one of the other two elements of democracy itself – popular sov-
ereignty or political equality – or are otherwise critical to the protection of any other 
rights that are fundamental in a democracy or to the basic institutions of govern-
ment.6 As will be seen, the various constitutional departures from pure majoritarian 
rule that are discussed in this chapter were not designed for the benign purposes of 
safeguarding popular sovereignty, political equality, fundamental rights, or essential 
government institutions. They were simply unavoidable concessions to state sov-
ereignty. Similarly, abusive state actions in the contexts of districting maps, voter 
qualifications, and election processes are not aimed at, and are often deliberately 
intended to subvert, political equality.

The world’s democracies come in all shapes and sizes. Among the modern var-
iations, the broadest distinction is probably between what Robert Dixon and oth-
ers7 have described as majoritarian democracy and consensus democracy. In their 
starkest forms, majoritarian democracies allow majorities to govern without regard 
to minority representation. Consensus democracies also allow majorities to govern, 
but in ways that simultaneously assure meaningful representation of significant 
racial, political, or other minorities.

In most discussions of either democratic theory or electoral reform, that dis-
tinction is essential. But for present purposes, a different point is more crucial: 
Whichever of these broad political philosophies one favors, neither of them con-
templates what we see all too often in the United States – a systematic bias in favor 
of governance by a partisan minority.

Nor is majority rule the only democratic casualty of the constitutional flaws and 
state actions that are the subject of this book. Political equality has also fallen prey. 
Indeed, the two fault lines are causally related, for it is political inequality that has 
bred minority rule. Only by awarding some citizens more say in the electoral pro-
cess than others has it been possible to achieve minority rule on so regular a basis.

From this discussion, I draw two conclusions: First, these sorts of deviations from 
both majority rule and political equality are both serious and inconsistent with any 
credible definition of democracy. Second, most of those deviations – again, not 

6	 For an overlapping formulation, see Levitsky & Ziblatt, Tyranny, note 3, at 137–43 (agreeing that 
supermajority requirements are necessary to protect certain basic civil liberties and to preserve the 
rules of democracy itself, but insisting that the majority prevail over the minority in electing leaders 
and that those leaders, once elected, be allowed to govern).

7	 See, for example, Robert G. Dixon, Jr., Democratic Representation: Reapportionment in Law and 
Politics 10 (1968); Arend Lijphart, Democracies: Patterns of Majoritarian and Consensus Government 
in Twenty-One Countries (1984); Arend Lijphart & Bernard Grofman (eds.), Choosing an Electoral 
System: Issues and Alternatives (1984).
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all – are ones that would not occur but for either the constitutionally assigned pow-
ers of states or the ways in which state legislatures or individual state officials have 
exercised those powers.

Next, a point of emphasis: As laid out in the Introduction, I am proposing here a 
true unitary republic that retains ample space for decentralized decision-making – 
not the wholesale transfer of all, or even most, state power to an ever-expanding 
national government. But instead of decentralization occurring through a combi-
nation of state action and whatever powers each state chooses to delegate to its local 
political subdivisions, decentralized power would be exercised by the local political 
subdivisions directly. They could act on their own or in partnership with either the 
national government or other local governments. Either way, they would no longer 
need the permission of their state governments, because the latter would no longer 
exist. Their only legal constraints would be the US Constitution and other sources 
of national law.

In this respect, my prescription differs from that of the several other writers who 
have similarly embraced expansion of local government powers. Their models all 
contemplate the retention of state government.8 In an especially thoughtful article, 
Heather Gerken takes the expansion of local government power a step further. She 
argues that even those scholars who have encouraged greater devolutions of power 
from state governments to local governments have been remiss to stop with cities 
and towns. She advocates “federalism all the way down.”9 By this, Gerken means 
to include all the governmental “special purpose institutions” that, like cities and 
towns, lack sovereignty – for example, “juries, zoning commissions, local school 
boards, locally elected prosecutors’ offices, state administrative agencies, and the 
like.”10 She makes a strong case. But if, as I propose, state government were abol-
ished and the bulk of its current functions transferred to local governments, I would 

8	 For example, David L. Shapiro, Federalism: A Dialogue 91–94 (1995); Nestor M. Davidson, 
Cooperative Localism: Federal-Local Collaboration in an Era of State Sovereignty, 93 Virginia L. Rev. 
959 (2007); Barry Friedman, Valuing Federalism, 82 Minnesota L. Rev. 317, 389–91 (1997); Heather 
Gerken, The Supreme Court, 2009 Term: Foreword, Federalism All the Way Down, 124 Harvard L. 
Rev. 4 (2010); Deborah Jones Merritt, The Guarantee Clause and State Autonomy: Federalism for a 
Third Century, 88 Columbia L. Rev. 1, 7–8 (1988).

9	 Gerken, note 8; see also Roderick M. Hills, Jr., The Constitutional Rights of Private Governments, 78 
NYU L. Rev. 144 (2003) (extending federalist principles even further, to “private governments” such as 
homeowners’ associations, universities, corporations, and other institutions that govern individuals). 
Notably, Gerken does not specifically list counties (which are not “special purpose institutions” any-
way) among her examples of entities to which broader powers should be devolved. Typically, but not 
always, municipalities are subordinate to their county governments. See generally Wikipedia, Local 
Government in the United States, https://en.wikipedia.org/wiki/Local_government_in_the_United_
States. In this book I am agnostic with respect to (a) whether counties should continue to exist in the 
absence of states, and (b) if so, what their powers and roles should be vis-a-vis their constituent munic-
ipalities, special purpose institutions, and/or unincorporated areas. See Chapter 6, Section A.

10	 Gerken, note 8, at 8.
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38	 Democracy: Structural Problems

leave it to those local governments themselves to decide how best to utilize these 
special purpose institutions.

The final preliminary note is an acknowledgment. State government is not all that 
ails our democracy. As the Introduction concedes,11 there are multiple other causes: 
single-member districts for the US House; the Senate’s manipulation of the judicial 
appointment process; the weakening of traditional separation of powers constraints 
by modern political parties; racial, social, and economic inequalities that skew the 
political process; the roles of money and lobbying in exacerbating those inequalities; 
unprincipled elected officers; and, today, the threats of mob violence by the losers 
of elections.

Fine. Not all the threats to our democracy are the fault of the states. But most of 
them are. As the following discussion will show, the overwhelming majority of the 
problems that imperil our democracy can be traced, in most cases directly and in 
some cases indirectly, to either the states’ constitutionally hardwired powers (this 
chapter) or the behaviors of state legislatures or state executive branch officials 
(Chapter 3).

So let’s start with those counter-majoritarian attributes of states that are baked into 
the Constitution. This chapter identifies five of them. Unlike the examples consid-
ered in Chapter 3 (behaviors of state legislatures), these are examples to which one 
might respond as follows:

Yes, these constitutional features are counter-majoritarian, but you don’t have to 
abolish states in order to purge the counter-majoritarianism. That’s overkill. If 
you want to fix the problem of small and large states getting the same number of 
Senators, for example, you could keep states and just apportion US Senate districts 
by population, as we do with House districts.12 Sure, maybe that solution would 
introduce other sources of counter-majoritarian outcomes, like urban versus rural 
residential patterns and single-member legislative districts,13 as is the case with 
House elections. But even without states that would be equally true, because the 
senators would still be elected from subdivisions of some kind.14

Similarly, one might observe, you don’t have to get rid of states just to replace the 
Electoral College with a national popular vote or to reduce the dominant role of 
states in the counter-majoritarian constitutional amendment process. And so on.

Those responses would be fair. You don’t have to abolish state government to 
neutralize their constitutionally enshrined counter-majoritarian effects. But it’s also 

11	 See Introduction, text accompanying notes 16–20.
12	 Put aside for the moment the potential problem posed by Art. V of the Constitution, which appears to 

bar any amendment of the Constitution’s guarantee of equal state suffrage in the Senate. This issue is 
considered in Sections A and E.

13	 See Chapter 3, Section A.
14	 Unless, perhaps, a system of proportional representation were adopted. That too has pros and cons. 

See Chapter 6, Section B.
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true that state government is a but for cause of those effects; without it, none of 
those particular counter-majoritarian effects could occur. Moreover, while there 
exist less drastic alternative solutions to the constitutionally enshrined counter-
majoritarian effects discussed in this chapter, abolition of state government is the 
only way to excise some of the counter-majoritarian state legislative behaviors taken 
up in Chapter 3. Abolition is also the only way to eliminate the fiscal waste discussed 
in Chapter 4 of this book. And as Chapter 5 illustrates, the countervailing affirmative 
benefits claimed for state government turn out to be minimal, if any. So, why not 
kill two birds with one stone?

Abraham Lincoln asked us to resolve “that government of the people, by the peo-
ple, for the people, shall not perish from the earth.”15 From Lincoln’s simple state-
ment of popular sovereignty, it is but a short step to two other guiding principles: 
Every citizen should have an equal voice in the selection of the country’s leaders. 
And, subject only to the exceptions described above, the majority should be able to 
get elected and then to govern.

Thus, the criticisms in this and Chapter 3 deserve to resonate with everyone 
who believes in representative democracy. In his book advocating abolition of the 
Electoral College, Jesse Wegman hit the nail on the head when he implored the 
reader to “approach [his] book not as a liberal or a conservative, not as a Republican 
or a Democrat, not as a Texan or a Californian or a Kansan or a New Yorker, but as 
an American.”16 I humbly offer the same plea here.

With that, it’s time to consider the major constitutional barriers to majority rule:

A  Two Senators per State

Article I, Section 3, Clause 1 of the US Constitution reads: “The Senate of the 
United States shall be composed of two Senators from each State …”17 Article V, 
which lays out the procedure for amending the Constitution, contains an excep-
tion to that process: “[N]o State, without its Consent, shall be deprived of its equal 
Suffrage in the Senate.” As discussed in Section D, a literal reading of this exception 
would make it impossible ever to amend the equal Senate suffrage provision.

Neither the principle of equal state suffrage in the Senate nor the decision to 
preserve that principle for eternity was an accident. The Constitutional Convention 
was marked by a fierce battle between those who wanted every citizen’s vote to 
count equally in electing members of Congress and those who wanted the states 
to be counted equally. As noted in Chapter 1, the low-population states (along 

15	 Abraham Lincoln, Gettysburg Address (Nov. 19, 1863), reproduced in Abraham Lincoln Online, 
Gettysburg Address, www.abrahamlincolnonline.org/lincoln/speeches/gettysburg.htm.

16	 Jesse Wegman, Let the People Pick the President: The Case for Abolishing the Electoral College 34 
(2020).

17	 This clause goes on to say that US senators are to be chosen by the state legislatures, but the 
Seventeenth Amendment, ratified in 1913, now provides for their direct election by the people.
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40	 Democracy: Structural Problems

with the slave states, large and small) generally feared that, under a one-person-
one-vote system, their influence would be overwhelmed by the larger delegations 
from the high-population states. Leaders of the high-population states believed that,  
in the democracy that they were proposing to create, each of their citizens should 
enjoy the same voting power and the same per capita representation as everyone else 
(as long as they were white male landowners).

In his landmark treatment of the equal representation principle, Robert Dixon 
distinguished two ways of viewing the right that is at stake. It can be seen as the 
individual right of each voter to have the same say as voters in other districts. Or (in 
the context of legislative elections), it can be viewed as the collective right of the 
people in a given district to equal representation in the legislature.18

With the impasse threatening to undo the Convention, Benjamin Franklin urged 
both sides to seek middle ground. A majority of the delegates ultimately voted for the 
“Great Compromise,” a proposal that had long been advanced by Roger Sherman 
of Connecticut. The compromise was a bicameral national legislature. Each state 
would have two senators, but in the House of Representatives the size of each state’s 
delegation would be proportional to its population.19

If they wanted the Constitution to become a reality, those who believed in the 
principle of one-person-one-vote had no choice but to capitulate. But they were not 
happy about it. In Federalist 37, Madison observed that the interests of large states 
and small states diverged. He lamented that, as a result, the delegates to the consti-
tutional convention were “compelled to sacrifice theoretical propriety to the force 
of extraneous considerations.”

As Robert Dahl points out, several others among the most distinguished framers 
of the Constitution were also “bitterly opposed” to the counter-majoritarian concept 
of equal representation of states in the Senate. In Hamilton’s words,

As states are a collection of individual men, which ought we to respect most, the 
rights of the people composing them, or the artificial beings resulting from the 
composition? Nothing could be more preposterous or absurd than to sacrifice  
the former to the latter. It has been sd. that if the smaller States renounce equal-
ity, they renounce at the same their liberty. The truth is it is a contest for power, 
not for liberty [punctuation added].20

James Wilson, speaking at the Constitutional Convention, put the point con-
cisely: “Can we forget for whom we are forming a government? Is it for men, or for 
the imaginary beings called States?”21

18	 Dixon, note 7.
19	 Wesberry v. Sanders, 376 U.S. 1, 9–14 (1964). That description is subject to the infamous proviso for 

counting three-fifths of the slave populations. See the discussion in the text accompanying note 117.
20	 Dahl, note 3, at 13–14, quoting Hamilton (emphasis and punctuation in original).
21	 Ibid., at 52.
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I have previously written that “countries don’t immigrate; people do.”22 By way 
of analogy, and in keeping with the emphases of Hamilton and Wilson on states as 
“artificial” or “imaginary” creations, I would add here: “States don’t have interests; 
people do.” And from that, it seems a short step to “States shouldn’t vote; people 
should.”

Montesquieu would almost certainly have echoed similar sentiments. Though 
more frequently cited for his insights on separation of powers, he also had a great 
deal to say about what today would be called federalism. In particular, he would not 
have been a fan of the US Senate. In one essay, speaking about federations gener-
ally, he said this:

It is difficult for the united states to be all of equal power and extent. The Lycian 
republic23 was an association of twenty-three towns; the large ones had three votes 
in the common council, the middling ones two, and the small towns one. The 
Dutch republic consists of seven provinces of different extent of territory, which 
have each one voice. [He then offers additional examples of power exercised pro-
portionately in the Lycian system but not in the Netherlands.] Were I to give a 
model of an excellent confederate republic, I should pitch upon that of Lycia.24

In Wesberry v. Sanders25 and Reynolds v. Sims,26 the Supreme Court proclaimed 
the one-person-one-vote principle for elections to the US House and for elections 
to both houses of state legislatures, respectively. Requiring roughly equal per capita 
representation in those legislative bodies, the majority opinion in Reynolds, an 8-1 
decision, contains eloquent language from Chief Justice Earl Warren:

Legislatures represent people, not trees or acres. Legislators are elected by voters, 
not farms or cities or economic interests. … [I]f a State should provide that the 
votes of citizens in one part of the State should be given two times, or five times, or 
10 times the weight of votes of citizens in another part of the State, it could hardly 
be contended that the right to vote of those residing in the disfavored areas had not 
been effectively diluted. It would appear extraordinary to suggest that a State could 
be constitutionally permitted to enact a law providing that certain of the State’s 
voters could vote two, five, or 10 times for their legislative representatives, while vot-
ers living elsewhere could vote only once. … Of course, the effect of state legisla-
tive districting schemes which give the same number of representatives to unequal 
numbers of constituents is identical. … Weighting the votes of citizens differently, 
by any method or means, merely because of where they happen to reside, hardly 

22	 Stephen H. Legomsky, Immigration, Equality, and Diversity, 31 Columbia J. Transnat’l L. 319, 334 
(1993).

23	 Located in what is now southwest Turkey, the Lycian Republic flourished for roughly a millennium, 
beginning in the fifteenth century BC. See https://en.wikipedia.org/wiki/Lycia.

24	 Montesquieu, Combining the Advantages of Small and Large States, in Dimitrios Karmis & Wayne 
Norman (eds.), Theories of Federalism – A Reader (2005), at 55–57.

25	 376 U.S. 1 (1964).
26	 377 U.S. 533 (1964).
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42	 Democracy: Structural Problems

seems justifiable. … Since legislators are responsible for enacting laws by which all 
citizens are to be governed, they should be bodies which are collectively responsive 
to the popular will.27

Precisely. And from the standpoint of democratic theory, every one of those nor-
mative statements applies with the same logical force to the United States Senate. 
That point was not lost on the defendant states. Their response to the Court, an 
attempt to justify unequal representation, boiled down to “Then how come the US 
Senate gets to do it?”

The Court gave them the only answer it could. Translated into lay English, it 
was “Because the Constitution says so.” And the only reason the Constitution says 
so is that, more than 200 years ago, the counter-majoritarian Senate was the price 
the large sovereign states had to pay the small sovereign states to get them to vote 
for ratification.28

As a legal justification, the Court’s answer was bulletproof. The Constitution is 
clear. As an account of the Constitution’s political history, it was also dead on. But 
as to the normative question whether the US Senate, like all the other legislative 
chambers of a democracy, should be built on a foundation of one-person-one-vote, 
the Court’s answer amounted to nothing more than “Sorry, this is just the hand 
we’ve been dealt.” This book suggests that the same answer could be given to “Why 
do we have state government at all?”

The consequences of this unequal representation scheme have been dramatic 
from the start. In 1790, four states comprised a majority of the national population 
but held only eight of the Senate’s then twenty-six seats, that is, 31 percent of the 
Senate.29 And “the most populous State (Virginia) had 12.6 times the population of 
the least populous (Delaware).”30

The imbalance has only grown worse – in fact, much worse. In part that is because, 
in the years leading up to the Civil War, the original constitutional compromise was 
followed by a series of additional compromises. When it came to new admissions, 
one slave state would be paired with one free state – often with very different popu-
lation sizes.31 Since then, states have continued to be admitted with only minimal 
regard for their sizes. As per the most recent decennial Census in 2020, the 576,851 
residents of Wyoming receive the same Senate representation as the 39,538,223 resi-
dents of California. Each Wyoming resident thus enjoys more than sixty-nine times 
as much Senate representation as each California resident. The nine most populous 

27	 Ibid., at 562–65. Among the many thoughtful writings decrying the unequal representation in the US 
Senate, see especially Dahl, note 3, at 46–54; Levinson, note 2, at 49–62; Levitsky & Ziblatt, Tyranny, 
note 3, at 175–78, 233–34.

28	 377 U.S. at 571–77.
29	 Issacharoff et al., note 3, at 365; Karlan, note 3, at 2336 & n.88.
30	 Issacharoff et al., note 3, at 365.
31	 Ibid., at 366–67; Karlan, note 3, at 2336.
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states together comprise a majority of the US population but receive only 18% of the 
Senate’s seats; that is, a minority of the US population receives 82% of the Senate’s 
seats. The five least populated states collectively comprise only 1% of the country but 
receive 10% of the Senators – an overrepresentation of 10 to 1. And the ten least pop-
ulated states account for only 2.83% of the national population, but their residents 
get 20% of the Senators.32

The inequities are likely to persist. As Pamela Karlan notes, “[B]y 2040, 70 per-
cent of Americans will live in the fifteen largest states. So 70 percent of the popu-
lation will elect only thirty senators, leaving less than a third of the population to 
control the selection of nearly three-quarters of the Senate.”33

The Australian Senate follows the US model. It consists of twelve members from 
each state, regardless of population.34 Rodney Hall, in his book advocating the abo-
lition of the Australian states, pointed out that under that system “a Tasmanian vote 
[at the time was] ten times as valuable as a Victorian vote.”35 Hall’s book was written 
in 1998. As in the United States, that imbalance has only grown worse. As of June 
2022, Australia’s most populous state, New South Wales (which is home to Sydney), 
had 8,153,600 residents; Tasmania had 571,500.36 This gives Tasmanians more than 
14 times as much per capita Senate representation as residents of New South Wales. 
For perspective, even that extreme disparity pales in comparison to the 69-1 advan-
tage given to Wyoming residents over Californians.

As a result, it is not unusual for the party that controls the US Senate to repre-
sent significantly fewer Americans than the Senate’s minority party. In the three 
Congresses that convened during the period 2015–21, the Republicans controlled 
the Senate despite representing states that collectively contained only 46.9%, 44.8%, 
and 46.8% of the national population, respectively.37

32	 My calculations in this paragraph are based on the population percentages displayed in Infoplease, 
State Population by Rank (Update for 2023!), www.infoplease.com/us/states/state-population-by-rank.

33	 Karlan, note 3, at 2338.
34	 Parliament of Australia, Commonwealth of Australia Constitution Act § 7 n.8, www.aph.gov.au/

constitution.
35	 Rodney Hall, Abolish the States – Australia’s Future and a $30 Billion Answer to our Tax Problems 

9 (1998). Otherwise, Hall’s book focuses on the fiscal waste in funding three levels of government – 
national, state, and local. His observations on that subject are discussed in Chapter 4, Section A of the 
present book.

36	 Australian Bureau of Statistics, www.abs.gov.au/statistics/people/population/national-state-​and-​territory-
population/latest-release#:~:text=Key%20statistics,-Statistics%20in%20this&text=Australia’s%20
population%20was%2025%2C978%2C935%20people,was%2088%2C200%20people%20(0.3%25).

37	 For these calculations I relied on the state population percentages in the 2020 US decennial census. 
They appear at Infoplease, State Population, note 32. The interstate population shifts from 2015 to 
2020 did not significantly change those percentages. For states with only one Republican senator, I 
assigned one-half of the state’s percentage of the national population. The lists of senators in the 114th, 
115th, and 116th Congresses were taken, respectively, from Wikipedia, 114th United States Congress, 
https://en.wikipedia.org/wiki/114th_United_States_Congress#Senate_3; Wikipedia, 115th United States 
Congress, https://en.wikipedia.org/wiki/115th_United_States_Congress#Senate_3; and Wikipedia, 
116th United States Congress, https://en.wikipedia.org/wiki/116th_United_States_Congress#Senate_4.
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Today, these patterns systematically benefit one political party – Republicans. 
Four of the five least populated states (Wyoming, Alaska, North Dakota, and South 
Dakota) are reliably red. Among the five, only Vermont is reliably blue.

It was not always this way. As Pamela Karlan observes, “For most of American his-
tory, while large-population and small-population states might have had distinctive 
interests, their differences did not map onto a partisan divide.” During the twenti-
eth century, small states were diverse in “their interests and political alignments. … 
Overall, sparsely populated, low-population states now tilt decisively toward the 
Republican Party [emphasis in original].”38

If the correlation between state populations and Senate representation seems 
out of whack, actual voting in senatorial elections reflects similar inequities. In 
2016, Democratic Senate candidates nationwide received 53% of the total Senate 
ballots cast, to Republicans’ 42%. Yet, of the Senate seats that were filled in that 
election, Republican candidates came away with twenty-two, Democrats with 
only twelve.39

Those 2016 Senate elections illustrate how extreme the counter-majoritarian out-
comes can be. Perhaps the most probative comparison of the disconnect between 
the national popular vote and the resulting composition of the Senate, however, 
would focus on the three most recent (at this writing) Senate election cycles – 2018, 
2020, and 2022. Three consecutive cycles cover all 100 Senate seats. And this par-
ticular sequence of election cycles has the additional advantage of rough partisan 
symmetry, since it includes a midterm with a Republican President, a Presidential 
election year, and a midterm with a Democratic President.

As Table 2.1 demonstrates, in each of those three election years the party for 
whom the greater number of Americans voted in senatorial elections did indeed 
win a greater number of those races – unlike in 2016. But there the symmetry ends. 
For the three cycles combined, people voted for Democratic Senate candidates over 
Republicans by a sizeable margin – 53.2%–46.8%. Yet the number of Senate seats 
the parties ended up with was virtually identical.40

38	 Karlan, note 3, at 2333–34; accord, Levitsky & Ziblatt, Tyranny, note 3, at 169.
39	 Wikipedia, 2016 United States Senate Elections, https://en.wikipedia.org/wiki/2016_United_States_

Senate_elections.
40	 Pamela Karlan observes that in 2018, despite getting absolutely clobbered by their Democratic Senate 

opponents in the aggregate national popular vote, Republicans ended up gaining two seats in the 
Senate. Karlan, note 3, at 2338–39. But I can’t fairly add that striking result to the evidence of counter-
majoritarian Senate outcomes. In 2018, the Democrats’ lopsided majority in the national popular vote for 
the Senate did in fact translate into their winning two-thirds of that year’s Senate races. Wikipedia, 2018 
United States Senate Elections, https://en.wikipedia.org/wiki/2018_United_States_Senate_elections.  
How many seats a party gains or loses in a particular Senate election ultimately depends not just on 
the vote totals and how they are distributed nationally that year, but also on how the numbers and 
distribution of opposing votes in that election cycle compare to those of the election cycle six years 
earlier, when those same seats were up for election.

use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009581424.003
Downloaded from https://www.cambridge.org/core. IP address: 18.188.127.79, on 26 Apr 2025 at 18:31:42, subject to the Cambridge Core terms of

https://en.wikipedia.org/wiki/2016_United_States_Senate_elections
https://en.wikipedia.org/wiki/2018_United_States_Senate_elections
https://en.wikipedia.org/wiki/2016_United_States_Senate_elections
https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009581424.003
https://www.cambridge.org/core


	 A  Two Senators per State	 45

In the modern era, that cycle is not an outlier. Steven Levitsky and Daniel Ziblatt 
demonstrate that “the Democrats have won an overall popular majority for the 
Senate in every six-year cycle since 1996–2002. And yet the Republicans controlled 
the Senate for most of this period” [emphasis in original].42

As if the composition of the Senate didn’t provide a large enough unfair advantage 
to the minority over the majority, the Senate’s filibuster rule makes the inequities 
worse. It takes sixty senators to overcome a Senate filibuster and bring a bill to a vote 
(“cloture”). Thus, forty-one senators can thwart the combined votes of their fifty-nine 
Senate colleagues and the 435 House members, all of them elected by their respec-
tive constituents.

Moreover, the whole is worse than the sum of its parts. It is not just that a minor-
ity of states wield disproportionate power. The filibuster rule gives citizens of the 
low-population states yet another advantage, since senators who represent only a 
small number of people can obstruct legislation favored by far greater numbers. The 
combination of the Senate’s counter-majoritarian makeup and the filibuster enables 
senators from states that comprise only 13% of the national population to thwart the 
will of those who represent the other 87%.43

42	 Levitsky & Ziblatt, Tyranny, note 3, at 175.
43	 Issacharoff et al., note 3, at 367, citing Gregory J. Wawro & Eric Schickler, Filibuster: Obstruction 

and Lawmaking in the U.S. Senate (2004). By 2023, the 13% figure had dropped to 11%. Levitsky & 
Ziblatt, Tyranny, note 3, at 175.

Table 2.1  National popular vote versus Senate outcomes41

Votes Senate seats won

Year Democrats Republicans Democrats Republicans

2018 52,224,867
58.2%

34,687,875
38.7%

22 11

2020 38,011,916
47.0%

39,834,647
49.3%

15 20

2022 39,802,675
49.0%

39,876,285
49.1%

15 20

Total 130,039,458
53.2%

114,398,807
46.8%

52 51

Sources: Wikipedia, 2018 United States Senate Elections, https://en.wikipedia.org/
wiki/2018_United_States_Senate_elections; Wikipedia, 2020 United States Senate 
Elections, https://en.wikipedia.org/wiki/2020_United_States_Senate_elections; 
Wikipedia, 2022 United States Senate Elections, https://en.wikipedia.org/
wiki/2022_United_States_Senate_elections.

	41	 The reason the totals add up to 103 Senators rather than 100 is that, during this period, there were 
three special Senate elections for seats that would not otherwise have been up for election in those 
years (two in 2020 and one in 2022).
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The filibuster rule is the product of the US Senate itself rather than an action by 
the states. At least in theory, the Senate might have created, and can preserve, the 
filibuster with or without states. But given the smaller states’ incentive – and their 
disproportionate power – to create and maintain the filibuster, abolishing state gov-
ernment and replacing the states’ equal Senate representation with a direct vote of 
the people would at least diminish the life prospects of this counter-majoritarian 
add-on to an already counter-majoritarian chamber.

These inequalities are not merely a theoretical problem. Sanford Levinson sum-
marizes some of their more pernicious effects: systematic net movement of taxpayer 
funds from the residents of large states to the residents of small states, without regard 
to their respective poverty levels; a disproportionate adverse impact on minority 
representation; and disproportionate say of small-state senators in the composition 
of the federal Judiciary.44

The same inequalities have another source – the nearly total disenfranchisement of 
US citizens who live in the District of Columbia. Like their fellow citizens who live 
in the fifty states, they are subject to all federal taxes.45 As of 2021, in fact, they “pay the 
highest per capita income tax rate in the nation.”46 Yet they are denied any represen-
tation in the US Senate and have only a nonvoting representative in the US House.47 
(The Twenty-third Amendment now awards the District the minimum three electoral 
votes in presidential elections.)48 Congress has broad authority over the DC budget 
and absolute authority to nullify any legislation passed by the local DC government.49

The Constitution authorizes Congress to admit new states to the union,50 but 
to date, Congress has declined to grant statehood to DC. Although some have 
argued that various provisions of the Constitution preclude DC statehood,51 that 
uncertainty is not the main roadblock today. Until recently a relatively nonpartisan 
issue, the principal barrier to DC statehood today is rock-solid Republican opposi-
tion. The political math is straightforward: DC residents vote overwhelmingly for 
Democrats. In 2020 and again in 2021 the House voted to grant statehood to DC 
(with every House Republican voting no), but in both instances the bill failed to pass 

44	 See Levinson, note 2, at 54–58. See also Levitsky & Ziblatt, Tyranny, note 3, at 158–64.
45	 Residents of the other US territories pay a variety of federal taxes, but DC is the only territory whose 

residents are subject to federal income tax. Rock the Vote, Medium, An Explainer on Washington, 
D.C., Puerto Rico, and the U.S. Territories (Feb. 16, 2021), https://rockthevote.medium.com/an-
explainer-on-washington-d-c-puerto-rico-and-the-u-s-territories-3465c23a641d.

46	 Ibid.
47	 Ibid.
48	 Ibid.
49	 Maya Efrati, Brennan Center for Justice, DC Statehood Explained (Mar. 18, 2022), www​

.brennancenter.org/our-work/research-reports/dc-statehood-explained.
50	 U.S. Const. Art. IV, § 3, Cl. 1.
51	 For the opposing constitutional arguments, compare, for example, Efrati, note 49 (arguing DC 

statehood would be constitutional) with R. Hewitt Pate, Heritage Foundation, DC Statehood: Not 
Without a Constitutional Amendment (Aug. 27, 1993), www.heritage.org/political-process/report/dc-
statehood-not-without-constitutional-amendment (arguing it would not).
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the Senate.52 The systematic advantage that the two-senators-per-state rule gives the 
Republican party, aggravated by the filibuster, makes Senate passage of a DC state-
hood bill a near impossibility for the foreseeable future. Abolishing states would put 
DC residents on an equal footing with other US citizens in voting for the president 
and for members of both houses of Congress.

The discussion in this section hopefully conveys the major counter-majoritarian 
effects of the two-senators-per-state principle. This book does not propose eliminat-
ing the Senate. But in the stateless unitary republic posited here, the Senate, like 
the House, would consist of members elected from equipopulous districts (fewer 
in number than the House districts) throughout the country. The details appear in 
Chapter 6, Section B.

B  The Electoral College System

Hundreds of books and articles have provided histories, descriptions, or critiques of 
the Electoral College.53 It is another of those many impediments to democratic rule 
that can fairly be laid squarely at the feet of the states. This section assembles and 
responds to all the arguments that have been made in its defense. But first, a few 
words on how it works and how it started.

The president of the United States is not chosen directly by the people. Instead, 
the people vote for “electors” who in turn choose the president. This is by consti-
tutional design: “[E]ach State shall appoint, in such Manner as the Legislature 
thereof may direct, a Number of Electors, equal to the whole Number of Senators 
and Representatives to which the State may be entitled in the Congress …”54 
Exercising that power, every state legislature today has directed that the electors 
of that state be chosen by a vote of its people.55 Each candidate will have named 

52	 Efrati, note 49.
53	 Defenses of the Electoral College include Robert M. Hardaway, The Electoral College and the 

Constitution: The Case for Preserving Federalism (1994); Michael C. Maibach, A Defense of the 
Electoral College (Nov. 14, 2016), https://edsitement.neh.gov/closer-readings/defense-electoral-college; 
and Tara Ross, Enlightened Democracy: The Case for the Electoral College (2004). Opposition 
writings include Dahl, note 3, at 73–89; George C. Edwards III, Why the Electoral College is Bad 
for America (3rd ed. 2019); Levinson, note 2, at 82–97; and Wegman, Let the People Pick, note 15. 
The most authoritative treatments of the origins of the Electoral College and the history of reform 
efforts are James W. Ceaser, Presidential Selection: Theory and Development (1979); and Alexander 
Keyssar, Why Do We Still Have the Electoral College? (2020). Other excellent historical treatments 
include Dahl, note 3at 73–89; and Neal Peirce & Lawrence Longley, The People’s President: The 
Electoral College in American History and the Direct Vote Alternative (rev. ed. 1981) (also providing 
extensive elections data).

54	 U.S. Const. Art. II, § 1, Cl. 3. That the state legislatures decide the manner of choosing presidential 
electors raises issues discussed in Chapter 3, Section C.

55	 This has been true for more than 150 years. See Thomas H. Neale, Congressional Research Service, 
The Electoral College: How It Works in Contemporary Presidential Elections (May 15, 2017), https://
sgp.fas.org/crs/misc/RL32611.pdf.
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a slate of electors, publicly pledged to him or her, for whom the people cast their 
votes.56

As this provision says, the number of electors for a given state equals the number 
of its US House representatives plus its two Senators. (The District of Columbia, 
as just noted, is also awarded three electors.)57 In every state except Nebraska and 
Maine, the presidential candidate who wins a plurality of the statewide vote receives 
all of that state’s electoral votes – or, technically, the entire slate of the electors who 
are pledged to that candidate. Nebraska and Maine each award one electoral vote to 
the plurality winner of each of the state’s congressional districts and two additional 
electoral votes to the candidate who wins a statewide plurality.58

That brings the total number of electors to 538-435 based on the number of House 
members, 100 based on the number of Senators, and 3 for DC Together, the 538 
electors are commonly referred to as the Electoral College. The Electoral College 
members meet in their respective states and cast their votes. Those votes are then 
officially tallied by the vice president, in his or her capacity as president of the 
Senate, in a joint session of Congress.59 To win a presidential election, a candidate 
must receive an outright majority of the Electoral College. If no candidate wins 
such a majority, the House of Representatives chooses the president from among the 
three candidates with the highest numbers of Electoral College votes, as discussed 
in Section C. In that event, each state delegation – large or small – gets one vote. 
To win the presidency in such a House election, a candidate needs the votes of a 
majority of the state delegations, today twenty-six states.60

Robert Dahl has described the unimpressive origins of the Electoral College. As 
he shows, the framers settled on the idea of the Electoral College out of a combina-
tion of weariness, desperation, and dissatisfaction with every alternative they could 
think of.61

56	 Occasionally there are so-called “faithless electors,” also known as “rogue electors.” These are elec-
tors who renege on their pledges and vote for candidates other than those to whom they are pledged. 
“Altogether, 23,507 electoral votes have been counted across 58 presidential elections. Only 90 elec-
tors have cast ‘deviant’ votes. … More than two-thirds of deviant votes (63) were due to the death 
of the party’s nominee.” Fair Vote, Presidential Elections, https://fairvote.org/resources/presidential-
elections/. Faithless electors have never changed the outcome of a presidential election. Ibid. See also 
text accompanying notes 93–94.

57	 U.S. Const. Amend. 23. This amendment provides that DC gets as many electors as it would receive if 
it were a state, except that it may not end up with more electors than those of the least populous state. 
Each of the least populous states currently gets three electors (one for its single House member plus 
two for its Senators). So unless all of the least populous states grow dramatically, DC will always end 
up with exactly three electors whether its own population grows or shrinks.

58	 National Archives, What is the Electoral College? www.archives.gov/electoral-college/about.
59	 The counting of the votes in Congress was generally a noncontroversial part of the process until the 

2020 election, when Republican members of both Houses lodged objections to the electors from sev-
eral states and the vice president’s role also became a live issue. These complications and the resulting 
mob violence are discussed in notes 97–105 and accompanying text.

60	 U.S. Const. Amend. 12.
61	 Dahl, note 3, at 74–76.
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Although the question of how to elect the president generated considerable 
anguish at the Constitutional Convention,62 the Federalist and Antifederalist Papers 
devote surprisingly little space to the subject. Two papers do address it head-on.

In Federalist 68, Hamilton thought it “desirable that the sense of the people 
should operate in the choice of the [president],” but not directly. They should 
instead vote for electors who “possess the information and discernment requisite to 
such complicated investigations.” James Ceaser expands on that theme. He argues 
that the framers’ dominant concern was that the president be a statesman – someone 
who would govern based on the best interests of the nation rather than a person who, 
out of personal ambition, would seek to curry favor with the masses. The framers 
wanted a strong leader rather than a follower. For that purpose, they did not trust 
popular sentiment. They feared it would be too easily swayed by either personal cha-
risma or demagogic appeals on the issues.63

Hamilton in Federalist 68 saw additional advantages. Voting for electors avoids 
“tumult and disorder,” for two reasons. First, he argued, the people will be voting for 
many electors, not just one president. Today, of course, electors are pledged to spe-
cific candidates, so as a practical matter people are still voting, albeit indirectly, for 
one candidate. Second, he wrote, the electors will be assembling in several places, 
not just one central location; thus, there is less likelihood of “heats and ferments.”

He also maintained that this system will guard against corruption, “chiefly from the 
desire in foreign powers to gain an improper ascendant in our councils,” because a for-
eign power won’t know who the electors are until after the election. Modern readers of 
this Federalist paper will note the irony. Compelling evidence of successful and unsuc-
cessful Russian influence on US elections arose in 2016 and 2020, respectively. And, if 
anything, it is much easier for someone to corrupt a handful of electors and swing a 
state in a close national election than to corrupt millions of individual voters.

Finally, and certain to induce derision in modern-day Americans, is this passage, 
also from Federalist 68:

The [Electoral College system] affords a moral certainty, that the office of President 
will never fall to the lot of any man who is not in an eminent degree endowed with 
the requisite qualifications. … It will not be too strong to say, that there will be a 
constant probability of seeing the station filled by characters preeminent for ability 
and virtue.

At a time when George Washington was the consensus choice as the first presi-
dent, that assumption might well have seemed reasonable. But in 2016 the Electoral 
College system awarded the presidency to Donald Trump, a man whom few would 
describe as “pre-eminent for ability and virtue”; the national popular vote would 
have prevented that result.

62	 Ibid., at 73–74; Ceaser, note 53.
63	 Ceaser, note 53, at 41–87.
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At any rate, all of these arguments were merely for the proposition that the people 
should vote for “wise” electors who in turn would select the president, rather than 
vote for the president directly. Even if one subscribes to that viewpoint – highly 
unlikely in modern times – the specific counter-majoritarian effects built into the 
design of today’s Electoral College, discussed below, raise different questions.

One paper did object strongly to the whole concept of indirect voting through 
electors. In Antifederalist 72, “Republicus” offered these comments: “Is it necessary, 
is it rational, that the sacred rights of mankind should thus dwindle down to Electors 
of electors, and those again electors of other electors?”64 Rather, he points out, “To 
conclude, I can think of but one source of right to government, or any branch of it – 
and that is THE PEOPLE. They, and only they, have a right to determine whether 
they will make laws, or execute them, or do both in a collective body, or by a dele-
gated authority [emphasis in original].”65

I note that that paper was published in the Kentucky Gazette. On the likely 
assumption that its anonymous author was from Kentucky, his preference for 
direct popular election of the president over the proposed Electoral College takes 
on extra moral force. The Electoral College system, in which every state receives 
the same two electoral votes from its senatorial representation, benefits small states 
like Kentucky by giving them a voice disproportionate to their populations. Yet he 
opposed it.

Importantly, however, even that writer’s objection to the Electoral College system 
was rooted solely in his concern for popular sovereignty – indeed, one of the three 
essential elements of a democracy. Missing from his argument was any reference 
to either of the other two elements – majority rule and political equality. It is those 
latter elements that lie at the core of the modern objections to the Electoral College.

All of this matters. At least five US presidents have been elected despite finishing 
second in the national popular vote.66 The first case is distinctive. In a multicandi-
date race in 1824, Andrew Jackson won a plurality, but not a majority, of both the 
national popular vote67 and the Electoral College. Yet, the House of Representatives, 

64	 That last phrase might be a reference to the fact that the presidential electors were originally chosen 
by the state legislatures rather than by the people directly. Under that system, the people voted for state 
legislatures that in turn voted for electors, who in turn voted for the presidential candidates. Thus, the 
people were electors of electors of electors.

65	 Antifederalist 72.
66	 President Kennedy is possibly a sixth example. In 1960, running against Richard Nixon, Kennedy 

handily won a majority of the Electoral College. But some distinctive features in Alabama’s 1960 
presidential ballots generated multiple possible methods for tabulating the popular vote in that state. 
Under some of those methods, Nixon won a slim plurality of the national popular vote. Wikipedia, 
List of United States Presidential Elections in which the Winner Lost the Popular Vote, https://
en.wikipedia.org/wiki/List_of_United_States_presidential_elections_in_which_the_winner_lost_
the_popular_vote.

67	 In that year, the “national” popular vote was really only mostly national. In six of the then twenty-
four states, the electors were still chosen by the state legislatures rather than the people. Of the five 
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voting by individual state delegation as required by the Twelfth Amendment and 
discussed below, selected John Quincy Adams, who had finished second to Jackson 
in both the popular vote and the Electoral College.

In each of the last four of those instances, the winning candidate garnered an 
outright majority of the Electoral College despite losing the national popular vote. 
In 1876, Samuel Tilden won the national popular vote but lost to Rutherford B. 
Hayes by one vote in the Electoral College. In 1888 the Electoral College selected 
Benjamin Harrison, who had lost the popular vote to Grover Cleveland. In 2000, 
Al Gore won the popular vote but, after the Supreme Court’s controversial 5-4 deci-
sion in Bush v. Gore halting the Florida recount,68 narrowly lost the State of Florida; 
that result enabled George W. Bush to win the Electoral College with 271 electoral 
votes – just one more than the required majority.69 And in 2016, the people chose 
Hillary Clinton over Donald Trump by a margin of almost three million votes, but 
Trump prevailed in the Electoral College.70

Those are the actual misses – where the American people chose candidate A over 
candidate B, but the Electoral College nonetheless delivered the presidency to candi-
date B. There have also been near misses – lots of them. These are cases in which the 
same candidate wins both the national popular vote and the Electoral College (so that 
the system didn’t do any harm), but where a switch of just a tiny number of popular 
votes, either nationally or in one or more close states, would have produced an actual 
miss. There are two kinds of near misses: In one scenario, a candidate wins the national 
popular vote but barely wins the Electoral College. A shift of a small number of popu-
lar votes, in close elections in states with enough combined electoral votes, would have 
awarded the Presidency to the candidate who lost the national popular vote. In the sec-
ond scenario, the near mismatch is reversed. A candidate wins the Electoral College 
but barely wins the national popular vote. A shift of a minute percentage of the popular 
votes nationwide would have resulted in that candidate losing the national popular vote 
but still winning the Electoral College and therefore the presidency.

There are several modern examples of the first scenario. In 1976, Georgia 
Governor Jimmy Carter won the popular vote by almost 1.7 million votes, but “a 
switch of fewer than 4,000 votes in Hawaii and 6,000 in Ohio would have given 
[incumbent] President Gerald Ford an Electoral College victory.”71

In 2004, George W. Bush defeated John Kerry by more than three million popu-
lar votes. But Bush eked out a much narrower victory in the Electoral College, 286 
electoral votes to 251, with 270 needed for a majority. (One faithless elector from 

examples cited here, this was the only one that took place at a time when some state legislatures chose 
the electors. Ibid.

68	 531 U.S. 98 (2000).
69	 Infoplease, Presidential Election of 2000, Electoral and Popular Vote Summary, www.infoplease.com/

us/government/elections/presidential-election-of-2000-electoral-and-popular-vote-summary.
70	 Wikipedia, List, note 66.
71	 Keyssar, Electoral College, note 53, at 263.
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Minnesota, a state that Kerry won, voted for Kerry’s running mate, John Edwards). 
So Bush made it through by just sixteen electoral votes. In three of the states that 
Bush won – Iowa, Nevada, and New Mexico – his combined popular vote margin 
was only 37,547 votes – approximately 1.2 percent of the total votes in those states, or 
fewer than one in 83 voters.72 So those states could easily have gone the other way. If 
they had, their seventeen combined electoral votes would have swung the election 
for Kerry, despite Bush’s decisive national popular vote margin.

More dramatic still was a near miss in 2020. In that election, Joe Biden defeated 
Donald Trump by more than 7 million popular votes but won the Electoral College 
with only 306 electoral votes – 36 more than he needed. In three of the states that 
Biden won – Arizona, Georgia, and Wisconsin – his combined popular vote margin 
was only 42,918 votes – approximately 0.37 percent of the total vote in those three 
states. Thus, if 21,459 of those who voted for Biden in those states – that is, just one 
out of every 269 of Biden’s 5,776,642 voters – had instead voted for Trump (and of 
course assuming they were distributed among the three states in the way most favor-
able to Trump), those states could easily have gone the other way. If they had, their 
thirty-seven combined electoral votes would have swung the election for Trump, 
despite Biden’s overwhelming national popular vote margin.73

An example of the second kind of near miss occurred in 1968. Richard Nixon hand-
ily won the Electoral College over Hubert Humphrey. But his victory margin over 
Humphrey in the national popular vote was slim. Nixon garnered 31,783,783 votes to 
Humphrey’s 31,271,839, a difference of only 511,944 votes (0.7 percent of the total).74 
Therefore, if 255,972 of those who voted for Nixon (a large-sounding number but only 
one out of every 125 of his voters) had instead voted for Humphrey, the latter would have 
won the national popular vote but Nixon would still have been awarded the presidency.

These are just some of the modern examples of near misses. The aggregate prob-
abilities illustrate that those elections were not quirks. One mathematically sophisti-
cated paper finds that “[i]n elections within a one percentage point margin – about 
1.3 million votes, based on 2016 turnout – the probability of [the winner of the pop-
ular vote losing the election] is around 40 percent. In historical fact, six presidential 
elections of the 4675 since 1836 have yielded a popular vote margin within one per-
centage point.”76

72	 Wikipedia, 2004 United States Presidential Election, https://en.wikipedia.org/wiki/2004_United_
States_presidential_election.

73	 Wikipedia, 2020 United States Presidential Election, https://en.wikipedia.org/wiki/2020_United_
States_presidential_election.

74	 Wikipedia, 1968 United States Presidential Election, https://en.wikipedia.org/wiki/1968_United_
States_presidential_election. Segregationist George Wallace ran as a third-party candidate. He 
received almost ten million popular votes, and he won five southern states and forty-six electoral 
votes. Ibid.

75	 Now 47. The cited paper was written before the 2020 election.
76	 Michael Geruso et al., Inversions in US Presidential Elections: 1836–2016, Nat’l Bureau of Economic 

Research Working Paper No. 26247, at 17 (Sept. 2019), www.nber.org/papers/w26247.
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Jesse Wegman sums it up nicely:

[W]hat’s remarkable is not that a split between the Electoral College and the 
popular vote has happened twice in the past two decades, it’s that it hasn’t hap-
pened far more often. In sixteen other elections, a shift of 75,000 votes or fewer in 
key states … would have made the popular vote loser president. Six times, a shift 
of fewer than 10,000 votes would have done the trick.77

Frequent future recurrences, in other words, are a statistical certainty.
What is it about the Electoral College that has produced these counter-

majoritarian outcomes? Two of its features are to blame.
The principal culprit is the winner-take-all element. As noted earlier, except in 

Nebraska and Maine, whoever wins a plurality of the statewide popular vote receives 
all of that state’s electoral votes. It doesn’t matter how close the popular vote in that 
state was.

By way of illustration, in 2000 George W. Bush won the State of Colorado over Al 
Gore with only 51 percent of the popular vote. But his prize was all eight of Colorado’s 
electoral votes. Had Gore received a share of those electoral votes proportionate to his 
popular vote within the state – even just three of those votes, rounded down – he would 
have become president.78 Attempts to save the Electoral College have in fact included 
proposals to mandate precisely such a proportional allocation system in every state. 
That idea is discussed below, though for the reasons given, it would be an incomplete 
solution and at any rate inapplicable to the stateless country imagined in this book.

Furthermore, the disconnect between how people vote and how the Electoral 
College votes is asymmetrical. Today, the likelihood of a Democrat winning the 
national popular vote but losing the Electoral College is much greater than vice 
versa.79 That’s because, “in the Modern period, Democrats have tended to win large 
states by large margins and lose them by small margins.”80 For example,

in 2016, Hillary Clinton won the electoral votes of three of the ten largest states – by 
30 percentage points in California, 22.5 percentage points in New York, and 16.8 
percentage points in Illinois. But in the seven large states that Donald Trump won, 
his largest margin of victory was 9 percentage points (in Texas), and in three states 
(Florida, Michigan, and Pennsylvania), his margin of victory was less than 1.3 per-
cent. Overall, in the ten largest states, Hillary Clinton received 36,440,207 votes 
and Donald Trump received 31,295,308. But because of how their supporters were 
geographically distributed, Clinton garnered only 98 of that group of states’ electoral 
votes, while Trump garnered 138. These large states accounted for the majority of 
Trump’s electoral vote victory margin.81

77	 Wegman, Let the People Pick, note 16, at 28.
78	 Keyssar, Electoral College, note 53, at 334.
79	 Geruso et al., note 76, at 3 & 23.
80	 Ibid., at 23.
81	 Karlan, note 3, at 2340; see also Geruso et al., note 76, at 23.
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There is a second source of the Electoral College’s counter-majoritarian out-
comes. Every state (and DC) receives one electoral vote for every member of its 
US House delegation, plus two additional electoral votes for its two Senators. The 
size of each state’s House delegation is proportional to its population, but its Senate 
representation is not. As discussed in Section A, Wyoming gets two Senators, as does 
California. Those two electoral votes per state are freebies. They bear no relation to 
the size of the state’s population.

Several writers have suggested that, contrary to conventional wisdom, the two-
extra-vote feature of the Electoral College system doesn’t really produce a net ben-
efit for citizens of the small states. These writers acknowledge that citizens of small 
states receive a slight bump by getting the same two extra electoral votes as the large 
states. But, they point out, that advantage is far less mathematically significant than 
what the winner-take-all rule provides voters in large swing states. The latter have 
the potential to produce a much greater net electoral vote gain for their preferred 
candidates than their counterparts in small swing states have for theirs.82

These writers’ comparative point is clearly correct, and it can help to explain why 
the various states’ stances on Electoral College reform have not correlated especially 
well with population size. But that doesn’t mean (and they don’t imply) that the 
two extra votes are fair. It merely means that both the winner-take-all feature and 
the two-extra-votes feature are counter-majoritarian. Neither the fact that the two 
effects work in opposite directions (with respect to the balance between large states 
and small states) nor the fact that one effect is usually greater than the other changes 
that inescapable bottom line.

Of more practical importance, while a disconnect between the popular vote win-
ner and the Electoral College winner is more likely to result from the winner-take-all 
rule than from the two-extra-vote feature, the latter is still consequential. For one 
thing, it systematically tilts the playing field in favor of one major political party – 
Republicans, since they command clear majorities among the populations of the 
smaller states.83 Given the impact that the choice of US President has on both the 
nation and the world, the two-vote bump would have enormous consequences if it 
were to make the difference in even one presidential election.

As it turns out, it already has. Those two “free” votes per state changed the out-
come in 2000. Even after the Supreme Court awarded Florida to Bush, he ended 
up with only 271 electoral votes to Gore’s 266. (One elector, from DC and therefore 
pledged to Gore, abstained.) Bush won thirty states; Gore won twenty states plus 
DC.84 If the two free electoral votes per state (and DC) were subtracted from each 
candidate’s total, Bush would have ended up with 60 fewer electoral votes, for a total 

82	 Wegman, Let the People Pick, note 16, at 173–79; Karlan, note 3, at 2340.
83	 Geruso et al., note 76, at 23.
84	 270 to Win, 2000 Presidential Election, www.270towin.com/2000_Election/; Infoplease Presidential 

Election of 2000, note 69.
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of 211. Gore would have ended up with 42 fewer electoral votes, for a total of 224. 
Gore would thus have won the presidency by thirteen electoral votes.

We will never know how different the course of history would have been. It seems 
a safe bet that the United States would have pursued a more forceful climate change 
policy and that doing so would have spurred other world powers to agree to do the 
same. Perhaps the Iraq War would have been avoided. Whatever one’s views on 
those and other issues, the two extra votes changed the world.

Except for “state sovereignty is an end in itself” and “the framers were smart peo-
ple who knew what they were doing,” are there today good reasons to use this com-
plicated, counter-majoritarian institution to choose our presidents? To address that 
question, it is necessary to add “Compared to what?” To reframe the issue slightly, 
is there a better way to choose our presidents?

There has been no shortage of ideas. Two recurring proposals would eliminate 
actual human “electors” and therefore the Electoral College, but preserve electoral 
votes and the requirement of a majority of those electoral votes to win the presi-
dency. More substantively, these proposals would abolish the winner-take-all feature 
as it now stands. As the preceding discussion shows, it is that feature, after all, that 
accounts for the lion’s share of the Electoral College’s counter-majoritarian effects.

One of those proposals is for a constitutional amendment that mandates the 
Nebraska/Maine model for every state. Two electoral votes would still be awarded 
to the candidate who wins a statewide plurality, but the rest of the state’s electoral 
votes would be allocated to the plurality winners of each of the state’s congressio-
nal districts. One variant of this proposal would be to allow each state legislature to 
create “presidential districts” in place of congressional districts for this purpose. A 
subvariant of the latter proposal would be to fold the two senatorial electoral votes 
into these presidential districts.85

On its face, any of these district system variants might look like improvements, 
since they make it possible for a candidate who falls short of a statewide plurality 
to pick up at least some of the state’s electoral votes. In the end, however, each of 
these variants would still be a winner-take-all system. It’s just that the winner-take-
all rule would be applied to each district rather than to each state. In the view of 
many, in fact, a district system of any kind would be even worse than the present 
system, because the combination of residential patterns, gerrymandering, and the 
retention of the single-member district feature makes the congressional districts 
poor proxies for proportional allocation of the electoral votes.86 A district system, 
therefore, doesn’t eliminate the risk of the popular vote loser winning a majority of 
the Electoral College. In some elections, it might even increase that risk. By way of 

85	 Congressional Research Service, Electoral College Reform: 110th Congress Proposals, the National 
Popular Vote Campaign, and Other Alternative Developments (Feb. 9, 2009), at 25 & 26 n.86, https://
crsreports.congress.gov/product/pdf/RL/RL34604/7.

86	 See Chapter 3, Section A.
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illustration, Jesse Wegman points out that “[i]f the district system had been in use 
nationwide in 2012, Mitt Romney would have become president, despite losing to 
Barack Obama by about five million votes.”87

A second reform proposal would distribute each state’s electoral votes among the 
candidates in proportion to their popular votes in that state.88 This proposal would 
be a clear improvement over the district proposal. It avoids not only the winner-take-
all feature, but also the counter-majoritarian effects of intrastate residential patterns 
and gerrymandering, thus greatly reducing the chances of the popular vote loser 
becoming the electoral vote winner.

Still, while it would reduce those chances, in a reasonably close election it won’t 
always prevent the popular vote loser from walking away with the presidency. 
Moreover, as Wegman observes, it could result in no one getting a majority, since 
third-party and independent candidates could get significant numbers of votes in 
one or more states. In fact, that would have been the case in 2016. Hillary Clinton 
won the popular vote, but with a proportional allocation system the election would 
have been thrown into the House.89 Anyway, if the goal of such a reform is to bring 
the electoral vote into close proximity to the popular vote, wouldn’t a direct national 
popular vote serve that purpose both more simply and more reliably? Why settle for 
an approximation when we could have the real thing? Put another way, why settle 
for “hopefully” when we could have “definitely”?

So neither of these reform proposals, in any of their variants, eliminates the counter-
majoritarian effects of relying on electoral votes. That is reason enough to look for 
an alternative. Moreover, if state governments were abolished entirely, as this book 
recommends, there would be no practical way to implement an electoral vote system 
anyway, unless some kind of regional allocation of electoral votes were to replace 
the state-based system. And that would simply recreate the same counter-majoritarian 
problem. Thus, if we are to rid ourselves of the whole concept of electoral votes, the 
question is what would replace it. The most obvious alternative is a direct national 
popular vote. The next step, therefore, is to compare that to the status quo.

As the preceding discussion suggests, the major criticism of the Electoral College 
system, throughout its history, has been its counter-majoritarian structure and effects. 
Robert Hardaway, one of its leading defenders, mocks the many studies “devoted 
to proving by complex mathematical equations and formulae that voters in differ-
ent states do not have precisely [my emphasis] the same voting power in electing a 
President.”90 The implication is that the only problem with the Electoral College 
is that the outcomes don’t match the popular vote with scientific exactitude. 
With respect, no one has criticized the Electoral College system for not providing 

87	 Wegman, Let the People Pick, note 16, at 183.
88	 Congressional Research Service, Electoral College Reform, note 85, at 26–27.
89	 Wegman, Let the People Pick, note 16, at 187–88.
90	 Hardaway, note 53, at 6.
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“precisely the same voting power.” Put aside the two free electoral votes that each of 
the fifty states receives just for being a state – whether it’s California or Wyoming, 
with the previously mentioned population ratio of approximately 69-1. The winner-
take-all feature of the Electoral College system gives the voter in a swing state infi-
nitely – not just slightly – more power than the voter in a safe state.

Hardaway’s ultimate response to demonstrations of unequal voting power is to 
point out that both the requirement of equal Senate representation (discussed in 
Section A) and the constitutional amendment process (discussed in Section E) 
could similarly be faulted for depriving citizens of equal voting parity.91 Michael 
Maibach offers the same argument: “The Electoral College is no more ‘undemo-
cratic’ than is the Senate or the Supreme Court.”92

Indeed. Those who believe that equality demands a national popular vote for the 
presidency should also object to the makeup of the Senate and the states’ roles in 
the constitutional amendment process – as I do. But simply pointing out that other 
features of the Constitution are similarly flawed isn’t much of a defense.

Maibach acknowledges that the Electoral College system wastes votes because 
each state-by-state winner takes all the electors from that state. His response is that 
awarding the presidency to whoever wins the national popular vote would also be a 
winner-take-all system in which the votes for the losing candidate would be wasted.

That response misconceives the objection. The problem with the present system 
is not simply that it contains a winner-take-all feature. It is that it contains fifty differ-
ent winner-take-all pieces and then adds them together without regard to the victory 
margins in each of those fifty pieces.

Faithless electors only amplify the counter-majoritarian essence of the Electoral 
College. These are electors who renege on their pledge to vote for a particular can-
didate. As of 2020, thirty-two states had laws that require the state’s electors to vote for 
the candidate who won a plurality of the popular vote in their respective states.93 But 
the other eighteen states do not. In those states, a faithless elector may substitute his or 
her preferred candidate for the one chosen by the people. And even in the thirty-two 
states that require fidelity, there are often minimal consequences for those who stray.

To date, faithless electors have not altered the outcome of any US presidential 
election. But the potential is real. “[I]n 2016, 10 of the 538 electors cast ballots for 
someone other than their state’s popular vote winner, an unusually high number 
that could have changed the outcome of five of the previous 58 previous US presi-
dential elections.”94

91	 Ibid., at 7.
92	 Maibach, note 53. The Supreme Court comparison raises different issues; the accepted decisional 

independence of federal courts is considered in Chapter 6, Section C.
93	 Chiafalo v. Washington, 140 S.Ct. 2316, 2321 (2020).
94	 Andrew Chung & Lawrence Hurley, Reuters, U.S. Supreme Court curbs “faithless electors” in 

Presidential Voting (July 20, 2020), www.reuters.com/article/us-usa-court-electoral/u-s-supreme-court-
curbs-faithless-electors-in-presidential-voting-idUSKBN2471TI.
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Even after all the popular votes have been tabulated and the totals certified by 
the relevant officials in each state, the Electoral College system leaves several hur-
dles to clear. As will be seen, these additional steps create the potential – recently 
diminished but not eliminated – for still more counter-majoritarian effects. Each 
state’s governor (unless the state’s law designates another official for this purpose) 
officially submits a list of his or her state’s electors to Congress. Days later, the 
Electoral College formally votes. The vice president, presiding over a joint session 
of Congress, counts the electoral votes and announces the totals. Members of both 
Houses have an opportunity to object to the appointments of particular electors or 
to the votes those electors cast. To be sustained, an objection requires majority votes 
in both Houses of Congress. At the conclusion of the debate, both Houses vote on 
whether to certify the Electoral College results. Upon certification, the winner95 of 
the election is sworn in as the president.96

Until the 2020 presidential election, this part of the process was rarely controver-
sial. But that year, President Trump ran for reelection against Democratic nominee 
Joe Biden. Even before the Electoral College returned a majority for Biden, Trump 
and many of his fellow Republicans had claimed repeatedly that Biden’s reported 
victories in several states were the product of widespread voter fraud. There was 
never even a kernel of truth to those claims, as detailed below,97 but the Trump 
campaign tried nonetheless to persuade state election officials to revise the vote 
totals. Failing that, the campaign argued, Vice President Mike Pence (himself run-
ning for reelection as Trump’s running mate) legally could, and should, use his role 
as electoral vote-counter to refuse to declare Biden the winner. Pence, to his credit, 
made clear that he did not have that power. Nonetheless, all these claims aired non-
stop on Fox News and other television and social media outlets favorable to Trump. 
Wild conspiracy theories flourished. In one December 2020 survey, “over 75% of 
Republican voters found merit in claims that millions of fraudulent ballots were 
cast, voting machines were manipulated, and thousands of votes were recorded for 
dead people.”98

The ensuing hysteria triggered several events in rapid succession. First, approx-
imately 14 Senate Republicans and 140 House Republicans announced their 

95	 This description assumes that a candidate has won a majority of the Electoral College. If there is no 
majority, then under the Twelfth Amendment the House of Representatives chooses the president via 
the process described in Section C.

96	 See, for example, 3 U.S.C. § 15; Protect Democracy, Understanding the Electoral Count Reform 
Act of 2022 (Dec. 23, 2022), https://protectdemocracy.org/wp-content/uploads/2022/12/UPDATED-
Protect-Democracy-ECRA-Explainer-12.23-1.pdf; Democracy Docket, After Election Day: The Basics 
of Election Certification (Nov. 29, 2021), www.democracydocket.com/analysis/after-election-day-
the-basics-of-election-certification/; Wikipedia, Electoral Count Act, https://en.wikipedia.org/wiki/
Electoral_Count_Act.

97	 See Chapter 3, Section B.
98	 Andrew C. Eggers et al., PNAS, No Evidence For Systematic Voter Fraud: A Guide To Statistical 

Claims about the 2020 Election, www.pnas.org/doi/10.1073/pnas.2103619118.
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intentions to object, when the time came, to the certifications of Arizona’s or 
Pennsylvania’s electoral outcomes, or both.99

On January 6, 2021, the time came. This was the appointed date for Congress 
to certify the final electoral vote. But before Congress could finish doing so, the 
false claims of election fraud spawned a second event – the storming of the Capitol 
building by heavily armed Trump supporters who had been led to believe that the 
Democrats had stolen the election. Amidst cries of “Hang Mike Pence,” the mob 
breached the Capitol walls, looted and ransacked the building, assaulted more than 
100 Capitol police officers, and roamed the halls in search of terrified members of 
Congress hiding in bunkers and locked offices for several hours. The insurrection 
was eventually put down, but it delayed the required congressional certification 
until the wee hours of the following morning.100

Even after all the violence (which included four deaths) and the toll it had 
taken on the members of Congress, police and other staff, the Capitol building, 
and democracy itself, and even as the nation watched the attack replayed on TV 
with a mixture of revulsion and horror, a third event occurred. When the police 
finally cleared the building and Congress belatedly reconvened, 6 Republican sen-
ators and 121 House members carried out their threats to object to Arizona’s elec-
toral outcome; 7 Republican senators and 138 Republican House members voted 
to object to Pennsylvania’s. Some House Republicans, but no Senate Republicans, 
also objected to the results in Georgia, Michigan, and Nevada.101 Among those who 
earlier had pledged to object, only a handful changed their minds in light of the 
onslaught they had just experienced.102

On December 29, 2022, President Biden signed into law the Electoral Count 
Reform and Presidential Transition Improvement Act (ECRA).103 This statute 
amended the Electoral Count Act, which had governed the Electoral College and 
congressional certification processes since 1887. Among other things, the new law 

99	 Vox, 147 Republican Lawmakers Still Objected to the Election Results after the Capitol Attack (Jan. 7, 
2021), www.vox.com/2021/1/6/22218058/republicans-objections-election-results.

100	 The events are recounted in thousands of media sources. See, for example, History Channel, U.S. 
Capitol Riot, www.history.com/this-day-in-history/january-6-capitol-riot.

101	 NPR, Here Are the Republicans Who Objected to the Electoral College Count (Jan. 7, 2021), www.npr​
.org/sections/insurrection-at-the-capitol/2021/01/07/954380156/here-are-the-republicans-who-objected-
to-the-electoral-college-count.

102	 Vox, note 99. A chillingly similar series of events took place in Paris in February 1934. A mob of several 
thousand right-wing extremists, driven by a baseless belief in a left wing conspiracy to steal the national 
elections and aided in that belief by right-wing members of the parliament, stormed the Chamber of 
Deputies in an attempt to prevent recognition of the duly elected government. Fourteen of the rioters 
and one police officer were killed, and thousands of others were injured. After the attack, mainstream 
conservative politicians not only refused to chastise the insurrectionists, but ultimately even portrayed 
them as heroes and martyrs. The episode is vividly recounted in John Ganz, Unpopular Front, Feb 
6 1934/Jan 6 2021 (July 15, 2021), https://johnganz.substack.com/p/feb-6-1934jan-6-2021. See also the 
Brazilian events in 2022, described in Chapter 6, Section B.

103	 Pub. L. 117–328 (Dec. 29, 2022).
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preserved the power of individual members of Congress to lodge objections but 
made it harder, in ways discussed below, for a small handful of such individuals 
to sabotage or delay the process. It also made explicit the existing understanding, 
which had been expressed only vaguely in the original law, that the vice president’s 
role in the counting of the electoral votes is purely ministerial. ECRA is in effect for 
the 2024 election.

ECRA, therefore, will now make it harder for congressional objectors to disrupt 
the timely selection of the President. Harder, but not impossible. Before ECRA, a 
single member of either House could object to the certification of a state’s electoral 
votes, thereby triggering debate and delay.104 Under ECRA, an objection will now 
require a 20 percent vote in both Houses of Congress. And upon such a vote, it still 
takes majorities of both Houses to sustain the objection.

The 20 percent rule is a clear improvement. But if the 2020 election is a guide, 
the numbers related earlier show that even the new threshold is surmountable. 
Twenty percent means twenty Senators and eighty-seven Representatives. As noted, 
on January 6, 2021, even after the violent mob attack on the Capitol just hours ear-
lier, 121 Representatives supported objections to Arizona’s slate of Biden electors and 
138 supported objections to Pennsylvania’s – in both cases far in excess of the new 20 
percent threshold. The Senate would have fallen short of the current threshold, as 
only six Senators supported objections to Arizona’s electors, seven to Pennsylvania’s. 
All those numbers, however, would surely have been greater but for some Members’ 
change of heart upon the violent attack that had interrupted their certification pro-
cess and threatened their lives. The fourteen senators who before the insurrection 
had threatened to object got uncomfortably close to the current threshold of twenty, 
and the House objectors easily cleared the threshold.105

So it is not hard to imagine a future scenario in which even ECRA’s 20 percent 
hurdle is cleared and the congressional certification delayed. Admittedly, there is 
one crucial safeguard: it will still take a majority vote in both Houses to ultimately 
reject a slate of electors. But even that check is less than ironclad in an age when 
those who fail to toe the party line face likely recriminations in the next round of 
their party’s primaries.

The antics of the congressional objectors in 2020 cannot be blamed – at least not 
directly – on the states. They did nothing wrong. But the existence of states is essen-
tial in multiple ways to the process that permits those congressional obstructions to 
occur. First, take away the states and there is no Electoral College system to begin 
with. Second, the congressional objectors themselves are elected through counter-
majoritarian voting systems that account for at least some of the members of both 
chambers – in the House, because of intrastate residential patterns, single-member 
districts, gerrymandering, and voter suppression strategies (discussed in Sections A 

104	 See Protect Democracy, note 96.
105	 See Vox, note 99.
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and B of Chapter 3), and in the Senate because of the equal state suffrage rule 
(discussed in Section A). Third, the congressional objections were only to the vote 
counts in selected states where the victory margins were relatively small, not to the 
national popular vote that Biden won handily.

Furthermore, the January 6, 2021 insurrection that Trump’s enraged followers 
staged, and the killings and destruction left in its wake, while still possible under 
a national popular vote system, would have been appreciably less likely. Since 
President Biden won the national popular vote by over seven million votes, getting 
people to swallow the myth of voter fraud on a scale that massive would have been 
a tougher sell. The events of 2020 thus provide a vivid illustration of the potential 
harms that could be avoided in a unitary republic, cleansed of state government, in 
which a majority of the voters choose the President through a process that is simpler, 
fairer, and more direct.

Of course, even with a national popular vote, the final tally would still have to be 
certified by somebody. That responsibility could be left with Congress and the vice 
president. For reasons considered in Chapter 6, however, this book instead proposes 
that the entire presidential election system be administered, and the votes ultimately 
certified, by a nonpartisan commission located within the national judicial branch, 
as is done with great success in Brazil.

Alexander Keyssar notes other, less publicized, features of the Electoral College 
system that have drawn criticism over the years. He points out that state legislatures 
could change the methodology from one election cycle to another whenever doing 
so achieves a partisan advantage.106 As he also observes, the Constitution leaves the 
method for choosing the electors up to each state legislature. They arguably could, 
and in the early years of the republic did, choose the electors themselves rather than 
allow the people to do so.107

In the current, radically polarized political climate, that scenario is not far-
fetched. The recent attempts to resurrect the Independent State Legislature 
Theory (the “ISLT”), discussed in Chapter 3, Section C, make this danger quite 
real. The Supreme Court in 2023 rejected only the most extreme version of that 
theory, and only as it applied to congressional elections. But in the same case 
the Court opened the door wide for what I term “ISLT-lite,” and at any rate, the 
Court had no occasion to address its applicability to presidential elections at all. 
As a result, one cannot dismiss the real possibility of legislatures, particularly when 
the combination of counter-majoritarian forces discussed in this and Chapter 3 
produces a Republican majority in a state where the voters lean Democratic, 
reclaiming a right to select their own presidential electors rather than leave the 
decision to the people.108

106	 Keyssar, Electoral College, note 53, at 4.
107	 Ibid.
108	 The case is Moore v. Harper, 143 S.Ct. 2065, § I.A (2023). See Chapter 3, Section C.
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An affirmative benefit of the Electoral College system, Maibach earnestly con-
tends, is that it requires that “the winner build support across the nation, not in 
just a handful of large urban areas.” Hardaway similarly equates winning the 
Electoral College system with “winning the support of the people in States across 
the nation.”109 In contrast, defenders of the Electoral College system contend, in a 
national popular vote a few big cities would control the election.110

To begin with, once a majority of the voters nationwide have made their choice 
known, it shouldn’t matter where in the country those who voted for or against par-
ticular candidates live. In a democracy, every person’s vote should count the same, 
whether they live in cities, small towns, or anywhere else. Yes, the aggregate vote 
totals in a big city will have a greater impact than the aggregate vote totals in a small 
town. And they should. More people live there.

At any rate, the Electoral College hardly requires the winner to “build support 
across the nation.” The winner need only build support in states that collectively 
comprise a majority of the Electoral College. Those states might well be concen-
trated in one or two specific regions, such as the west coast, the northeast, the south, 
or the midwest. As discussed below,111 in today’s America very few states are compet-
itive. Presidential elections are decided in a handful of swing states. Certain regions 
have become predictable. At this writing, the Northeast and the West Coast for the 
most part are solidly blue; the Deep South and the Central Midwest states are reli-
ably red. Over time, that might well change. For the moment, though, whether our 
presidents are chosen by the Electoral College or a direct national vote, winning 
support “across the nation” is, sadly, a rarity.

Moreover, the idea that a few big cities will dominate the electorate isn’t even 
factually true. As Jesse Wegman points out, the fifty largest cities in the country 
together comprise only about 15 percent of the nation’s population – roughly the 
same population percentage as those who live in the rural areas. As he also notes, 
the aggregate vote split is about 60-40 for Democrats in those cities and about 60-40 
for Republicans in the rural areas.112 The feared urban domination of the national 
popular vote is as factually inaccurate as it is democratically irrelevant.

Related to the claim that urban voters would dominate the election is Maibach’s 
assertion, made by others as well, that in a direct popular election candidates would 
campaign only in densely populated urban areas. But where do they think the pres-
idential candidates campaign now? Again, the vast majority of the states today are 
either solid red or solid blue. There is little incentive to spend precious campaign 
time and resources on those states. In practical terms, candidates today do almost 

109	 Hardaway, note 53, at 29.
110	 Jesse Wegman notes this argument and refutes it empirically. See Wegman, Let the People Pick, note 

16, at 223–25.
111	 Chapter 3, Section A.
112	 Wegman, Let the People Pick, note 16, at 225.
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all their campaigning in the few remaining battleground states. And if the worry is 
about rural voters being ignored in a national popular vote, does anyone imagine 
that in the present system the major party presidential nominees are spending their 
limited time giving speeches to small crowds in sparsely populated rural areas?

The actual numbers are jarring. During the 2020 general presidential election 
campaign, 96 percent of the campaign events (204 of 212) by the Democratic and 
Republican presidential and vice presidential nominees were confined to twelve 
states. One hundred percent of the events were in seventeen states. Neither of the 
two major party presidential nominees or their vice presidential running mates held 
a single campaign event in any of the other thirty-three states (or the District of 
Columbia). Two states – Pennsylvania and Florida – together received three-eighths 
of the nation’s campaign events for the major parties’ presidential and vice presiden-
tial nominees.113

That election was not an anomaly. Similar numbers describe the 2012 and 2016 
general presidential election campaigns. In 2016, twelve states drew 94 percent of 
the events; six of those states drew two-thirds of them. And in 2012, 100 percent of 
the events were in only twelve states; four of those states received two-thirds of the 
nation’s total.114

Nor is it just a matter of in-person candidate appearances. As of October 13, 2020 
(exactly three weeks before Election Day), almost 90 percent of all the money that 
the presidential campaigns had spent on TV advertisements nationwide had been 
channeled into six of the fifty states.115

Modern writers are not the first to object to a national popular vote on the ground 
that it would deprive some individuals of their disproportionate influence over the 
selection of the president. Alexander Keyssar highlights several early examples. 
Senator Robert Goodloe Harper, an influential US senator from Maryland, was a 
strong opponent of a constitutional amendment, introduced in 1816, that would 
have replaced the Electoral College with a national popular vote. He argued that 
the latter would violate the role of state sovereignty in the election of the presi-
dent, thus obliterating the compromises that had been built into the Constitution. 
It would “destroy” the influence of the smaller states, he explained, because they 

113	 National Popular Vote, Map of General-Election Campaign Events and TV Ad Spending by 2020 
Presidential Candidates, www.nationalpopularvote.com/map-general-election-campaign-events-and-
tv-ad-spending-2020-presidential-candidates. This trend has accelerated. In 2020, the states in which 
presidential candidates made appearances accounted for only 25 percent of the population. This com-
pares to 75 percent in the years 1952 through 1980. Michael Scherer et al., Washington Post, 2024 Vote 
Could Bring Electoral College Distortions to the Forefront (Dec. 8, 2023), www.washingtonpost.com/​
nation/2023/12/08/electoral-college-votes-swing-states-decline/?utm_campaign=wp_post_most&utm_​
medium=email&utm_source=newsletter&wpisrc=nl_most.

114	 See Scherer et al., note 113.
115	 NPR, Presidential Campaign TV Ad Spending Crosses $1 Billion Mark in Key States (Oct. 13, 2020), 

www.npr.org/2020/10/13/923427969/presidential-campaign-tv-ad-spending-crosses-1-billion-mark-in-
key-states.
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would each lose the two electoral votes they receive just for being states. By way of 
example, he pointed out that Louisiana would lose disproportionately more than a 
large state like New York.116

Indeed it would. And it should. All Louisiana would be losing is the extra advantage 
the Electoral College gives it – an advantage that in a representative democracy it does 
not, and never did, deserve to have. In contrast, the national popular vote would give 
each citizen of Louisiana exactly the same influence that each citizen of New York 
and every other state has – namely, one vote. In the end, Harper’s arguments boiled 
down to nothing more than (i) state sovereignty is an end in itself; and (ii) we shouldn’t 
change the bargain that the framers had to strike to get nine ratifications.

Another Senator, William Wyatt Bibb of Georgia, shared Harper’s sovereignty 
concerns and added a new objection. The slave states, he lamented, would lose a 
constitutional advantage they then had. In tabulating the number of US House mem-
bers the various states receive, and therefore their relative strength in the Electoral 
College, the slave states were allowed to count three-fifths of their slave populations 
even though they barred slaves from voting.117 Apart from both the obscenity of slav-
ery itself and the compound injury of artificially granting the slave states both more 
representation in Congress and more Electoral College votes than their free popula-
tions would merit, the abolition of slavery mooted that specific argument.

Even still, none of the post-Civil War amendments have put African American 
voters on the same footing as white voters. As discussed below,118 the southern 
states in particular, and a broader range of Republican-controlled states today, have 
adopted increasingly sophisticated measures to depress the African American vote. 
Having done so, some of those states have nonetheless argued with a straight face 
that these very voting restrictions would unfairly disadvantage their residents in a 
national popular vote. Why? Because those voting restrictions would cause their 
citizens’ percentage of the national turnout to be lower than the state’s percentage 
of the national population, which in turn determines the size of their congressional 
delegation and therefore their percentage of the Electoral College vote. Now that is 
chutzpah! And it continues to play a prominent role in the Deep South’s opposition 
to a national popular vote.119

In the early twentieth century, the issue of women suffrage triggered a somewhat 
parallel objection. For a period of time leading up to the Nineteenth Amendment in 
1919, some states allowed women to vote and others didn’t. That differential, the argu-
ment went, would give the states in which women could vote an unfair advantage in a 
national popular vote.120 The obvious remedy – granting women the vote – apparently 

116	 Keyssar, Electoral College, note 53, at 175.
117	 Ibid., at 176.
118	 Chapter 3, Sections A and B.
119	 Keyssar, Electoral College, note 53, at 189–94.
120	 Ibid., at 189.
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was not an acceptable option. At any rate, their argument was just as vulnerable as the 
earlier argument made by the slave states. Apart from the injustice of disenfranchising 
women in the first place, these states sought to have it both ways: They wanted to deny 
the vote to half the adults in their states, but still count disenfranchised women for pur-
poses of maximizing the sizes of their states’ congressional delegations and, therefore, 
the amount of say they got in choosing the president.

Perhaps the most substantial defense of the Electoral College system is that, as 
Maibach argues, it almost always yields an outright majority. In fact, only twice in 
our history has the Electoral College failed to do so.121 That is because it is rare, at 
least today, for a third-party or independent candidate to win a plurality in a single 
state.122 The winner-take-all rule thus virtually ensures that all the electoral votes will 
go to the two major party candidates. In contrast, it is not at all unusual for indepen-
dent or third-party candidates to prevent any one person from winning an outright 
majority of the national popular vote.

This is a fair concern. But I take exception to his fix. He says “The Electoral 
College creates a national majority for new presidents regardless of the popular vote 
margin. Reflecting the will of majorities in the fifty states, the College legitimizes 
the result”123 [my emphasis].

It does no such thing, because the Electoral College is an artificial construct. The 
winner-take-all rule in forty-eight of the fifty states means that the majority Maibach 
extolls is a fiction, unless one believes that the president should be chosen not by 
the people collectively but by states – which, to add yet another layer of abstraction, 
are themselves creations aptly described by Hamilton as “artificial beings” and by 
Wilson as “imaginary.” Dressing up a mere plurality of the voters as a majority of 
politically constructed electoral votes doesn’t add any legitimacy to the process. Put 
another way, the Electoral College system does not salvage majority rule; it just 
masks its absence. Whatever the fiction, the bottom line remains: one can become 
president even when the majority of the voters choose other candidates.

That said, adoption of a national popular vote admittedly would require a deci-
sion as to what happens when no candidate wins a nationwide majority. One option, 
included in many of the constitutional amendments introduced in Congress in 
recent years,124 would be simply to settle for presidents who win only pluralities of 

121	 Those were the 1800 and 1824 elections. As provided by the Constitution, the House of Representatives, 
voting by state delegations, chose the president. See Section C.

122	 It hasn’t happened since 1968, when George Wallace, a segregationist running as a third-party “states’ 
rights” candidate, won pluralities, and therefore electoral votes, in five southern states. In that elec-
tion, Richard Nixon nonetheless won a majority of the electoral votes, defeating Hubert Humphrey. 
Wikipedia, 1968 United States Presidential Election, https://en.wikipedia.org/wiki/1968_United_
States_presidential_election.

123	 Maibach, note 53.
124	 See Congressional Research Service, The Electoral College: Reform Proposals in the 114th and 115th 

Congress (Aug. 24, 2017), at 6–12, file:///C:/Users/legomsky/Downloads/R44928.pdf.
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the national popular vote. In reality, we do this now, as just discussed. In fact, under 
the Electoral College system, we do this on the statewide level as well, because in 
every state except Nebraska and Maine, a plurality – not a majority – is all a can-
didate needs to win all the electoral votes of the state. In gubernatorial and other 
statewide elections as well, a plurality is typically all that is needed. Typically too, 
election to both houses of the US Congress and to both chambers of the various 
state legislatures requires only a plurality of the relevant popular vote.

But if the notion of a plurality president suddenly becomes unacceptable, a major-
ity of the national popular vote could still be required. Options for accomplishing 
this include (i) a ranked-choice voting system; or (ii) a runoff election between the 
top two vote-getters when no majority emerges in the first round. The pros and cons 
of these options – not just for presidential elections, but in general – are discussed 
in Chapter 6.125

A related defense of the Electoral College system is that it forces the voters to con-
fine their focus to two candidates. Maibach’s argument here is that, as a practical 
matter, third-party or independent candidates have little to no chance of winning 
entire states. The winner-take-all feature of the Electoral College system therefore 
discourages them from running. In turn, any rule that discourages third-party and 
independent candidates from running increases the likelihood that some candidate 
will achieve an outright majority of the Electoral College. Maibach’s additional 
point here, though, is that discouraging third-party and independent candidates 
also helps avoid the often messy and unstable coalition governments that dominate 
many other western democracies.

But even assuming arguendo that limiting the voters to the choice between two 
political parties’ nominees is a good thing, the Electoral College system does not 
achieve that goal. People still run as third-party or independent candidates. Perhaps 
more would do so under a national popular vote system. Again, however, if it were 
decided that plurality presidents are no longer acceptable, either ranked-choice vot-
ing or a runoff election would solve the problem.

Hardaway also credits the Electoral College’s track record: It “has functioned 
far more successfully than was ever envisioned by the constitutional framers, and 
has, over the past 100 years, consistently produced clear-cut winners, all of whom 
received more popular votes than their opponents.”126 Having published the book 
in 1994, Hardaway could not have anticipated that in two of the next six presidential 
elections, the Electoral College would hand the presidency to the candidate who 
lost the national popular vote. Still, his rosy assessment is surprising in the light of 
the many near misses that the country had already experienced.

125	 See Keyssar, Electoral College, note 53, at 277–78. Other writers favoring adoption of a national popu-
lar vote advocate a runoff election between the top two vote-getters when no candidate wins a majority 
in the first round. For example, Dahl, note 3, at 205 n.20; Levinson, note 2, at 214 n.35.

126	 Hardaway, note 53, at 5.
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Another claimed benefit of the Electoral College is what Hardaway calls the 
“immediate and decisive effect” of its “verdict.” As he puts it, “Amazingly, … advo-
cates of direct election have chosen to find fault even with this undeniable feature of 
the Electoral College.”127 Well, that feature, too, turns out not to be as “undeniable” 
as he thought. The ink was barely dry on his confident indictment of the critics 
when Al Gore in 2000 indisputably won the national popular vote, besting George 
W. Bush by more than half-a-million votes.128 Had a national popular vote system 
been in effect, the outcome would have been clear and promptly known.129 Instead, 
the Electoral College system triggered a weeks-long saga that ended only when the 
Supreme Court’s 5-4 decision halted the Florida recount and thereby decided the 
election.130 The Court reasoned that a fair recount would not have been possible 
within the deadlines embedded in the Electoral College process.131 I am not sug-
gesting either that a national popular vote will always yield clear and immediate 
results or that the Electoral College system never will. The point is that, in any given 
presidential election, either system could succeed or fail on that score. That is the 
reality in a nation as closely divided as ours.

During the early twentieth century, another objection to a national popular vote 
arose: If there were a national popular vote, the objectors said, elections would have 
to be managed by federal officials rather than state officials.132 Why that was a bad 
thing was never really explained, and Chapter 4, Section C.3 of this book considers 
the question of which level of government is best situated to manage federal elec-
tions. But even assuming arguendo that federal administration of presidential elec-
tions is an inherent evil, the argument is a non sequitur. Nothing about switching 
from the Electoral College to a national popular vote would prevent state officials 
from continuing to administer elections within the boundaries of their own states, 
just as they do now. For that matter, such a change doesn’t even have to alter the 
mechanics of the voting process. Of course, my view that state government should 
be abolished would make the question moot.

As with most defenses of the Electoral College system, Hardaway’s argument ulti-
mately rests, more than anything else, on his deep-seated belief – reflected in the 
title of his book – in the value of American federalism and the Electoral College’s 

127	 Ibid., at 28.
128	 Infoplease, Presidential Election of 2000, note 69.
129	 Gore’s popular vote victory was a plurality, not a majority. Ibid. So in my assertion that under a 

national popular vote system the result would have been known promptly, I am assuming that either 
(i) a plurality of the popular vote would still be sufficient to win the presidency, as it is now; or (ii) a 
majority is required but ranked-choice voting has been adopted. If instead the system were to provide 
for a runoff election, then of course the result, though ultimately clear, would not have been imme-
diate. Even then, however, it would at least have been free of the legal uncertainties and the ensuing 
(and in my opinion self-inflicted) damage to the nonpartisan reputation of the Supreme Court.

130	 Bush v. Gore, 531 U.S. 98 (2000).
131	 Ibid., at 121–22.
132	 Keyssar, Electoral College, note 53, at 188.
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federalist roots. Maibach too defends the Electoral College as a necessary political 
compromise struck more than 200 years ago. It is, he says, just “part of American 
federalism.”

That observation is merely a description of its historical origins, not a norma-
tive justification on the merits – and certainly not a refutation of its antidemocratic 
effects. When the dust settles, it is hard for me to see any substance in the federalist 
defense of the Electoral College beyond “we’ve always done it this way” and “this 
and similar compromises accommodate the twin goals of popular democracy and 
state sovereignty” (my paraphrasing). Unless state sovereignty is seen – and some-
how defended – as an end in itself, these arguments add no normative value.

Not surprisingly, public opinion surveys taken from the inception of scientific 
polling in the 1940s to the present day (with short-lived blips immediately follow-
ing President Trump’s Electoral College win in 2016) have consistently demon-
strated public discontent with the current system. Respondents in almost every poll 
have not only favored distributing electoral votes proportionally to the popular votes 
within each state (versus winner-take-all), but also abolishing the Electoral College 
entirely in favor of a national popular vote. And they have expressed both of those 
preferences by lopsided margins.133

Despite the flimsiness of these defenses of the Electoral College, despite the 
longstanding and numerically overwhelming public preference for abolishing it, 
despite both the older and the more recent recurrences of its counter-majoritarian 
outcomes, despite the statistical certainty of many more to come, and despite the 
fact that “every other presidential democracy in the world did away with indirect 
elections during the twentieth century,”134 the Electoral College has survived for 
more than 200 years. What is keeping it afloat?

Alexander Keyssar has written a (brilliant) 531-page book devoted to that one ques-
tion. As he shows, two of the obstacles are fundamental and permanent. One of 
them, discussed in some detail in Section D, is that in general, the US Constitution 
is excruciatingly difficult to amend. The clash of diverse interests has impeded the 
degree of political consensus the amendment process requires. The other problem, 
already discussed, is states. Eliminating any state power is never easy, for states guard 
their authority jealously. Taking away the particular power, currently assigned to the 
state legislatures, to decide how to choose their presidential electors, is especially 
fraught.135

The other main obstacles identified by Keyssar are more transient. They fluctuate 
with various states’ perceptions of whether abolition of the Electoral College would 
work to the short-term benefit or detriment of their specific partisan or other inter-
ests. As the preceding discussion suggested, at various times in our history states that 

133	 Ibid., App. A, at 383–87.
134	 Levitsky & Ziblatt, Tyranny, note 3, at 215, 217.
135	 Keyssar, Electoral College, note 53, at 8–9.
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believed rightly or wrongly that the Electoral College worked in their favor have 
included small states, slave states, and states that didn’t allow women to vote before 
the Nineteenth Amendment.136 Today, states controlled by Republicans similarly 
tend to perceive that their partisan advantage is best served by keeping the Electoral 
College just as it is.

Given these difficulties, proponents of a national popular vote have turned to a 
clever alternative strategy. It is called the National Popular Vote Interstate Compact137 
(NPVIC). The idea is for individual states to enact legislation that awards all of their 
electoral votes to whichever presidential candidate wins a plurality of the national 
popular vote. Importantly, each such law will operate only in a year when the same 
law is in effect in states that collectively possess a majority of the electoral votes.138 If 
enough such states pass this law, the winner of the national popular vote would gain 
a majority of the Electoral College and become president.

As of January 2024, the NPVIC has been enacted into law in sixteen states and the 
District of Columbia. Together they possess 205 electoral votes – 65 short of the 270 
required for an Electoral College majority.139

Getting to 270 will not be easy. As Wegman points out, “To date, all the states that 
have passed the compact did so under a Democratic-led [i.e., Democratic control 
of both houses] legislature and, with the exception of Hawaii, a Democratic gover-
nor.”140 As a result of the 2022 midterm elections, Michigan now has a Democratic 
governor and Democratic majorities in both houses of the legislature. Still, even 
its additional sixteen electoral votes would leave the compact forty-nine electoral 
votes shy.

In addition, any interstate compact – especially one like this, which hinges on 
adoption and retention by states that together possess 270 electoral votes – is more 
fragile than a constitutional amendment that would enshrine a national popular 
vote permanently. Any state could withdraw from the compact, and, depending on 
the numbers, withdrawal by even a single state could take down the whole system. 
That risk will always be real, especially in battleground states, if a Republican Party 
trifecta suddenly displaces a Democratic Party trifecta.

136	 Ibid., at 9–10, 175–89.
137	 The National Center for Interstate Compacts defines an interstate compact as “A Legally Binding 

Agreement between Two or More States.” Frequently Asked Questions, https://compacts.csg.org/faq/. 
See also Ballotpedia, Interstate Compact, https://ballotpedia.org/Interstate_compact.

138	 The same provisions apply to the election of the vice president. The text of the NPVIC can be found 
at National Popular Vote, Text of the National Popular Vote Compact Bill, www.nationalpopularvote​
.com/bill-text. The most comprehensive, and the most authoritative, book on the NPVIC is John R. 
Koza et al., Every Vote Equal: A State-Based Plan for Electing the President by National Popular Vote 
(4th ed. 2013). See also Keyssar, Electoral College, note 53, at 341–47; Wegman, Let the People Pick, 
note 16, chap. 7, at 190–218.

139	 Wikipedia, National Popular Vote Interstate Compact, https://en.wikipedia.org/wiki/National_
Popular_Vote_Interstate_Compact. See also Keyssar, Electoral College, note 53, at 345–46, Table 7.1.

140	 Wegman, Let the People Pick, note 16, at 195.
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Finally, there are constitutional concerns. First, there is always a danger that the 
Supreme Court will strike down the compact as an impermissible end run around 
the Constitution’s Electoral College provision. Second, the Constitution says 
“No State shall, without the Consent of Congress, … enter into any Agreement 
or Compact with another State.”141 Congressional approval will be highly unlikely 
unless and until the Democratic Party controls the White House and both Houses 
of Congress; even then, Senate approval will be a challenge unless the filibuster rule 
is repealed.

But as others have explained, the Supreme Court has rejected a literal reading 
of the congressional approval requirement. The National Center for Interstate 
Compacts, an entity established by the Council of State Governments, describes the 
Court’s case law as requiring congressional approval only when a compact “would 
increase state political power in a manner that would encroach upon federal author-
ity.” It observes that only “[a]pproximately 40% of existing compacts required federal 
consent.”142 The Sightline Institute agrees, citing several Supreme Court decisions 
from 1893 to 1978. It goes on to point out that the Constitution requires each state 
to appoint electors “in such Manner as the Legislature thereof may direct.”143 Thus, 
they conclude, the NPVIC does not encroach on any federal authority and there-
fore does not require congressional approval.144 Others disagree,145 and there is no 
certainty as to how the current Supreme Court would rule.

C  House’s State Delegations Choosing the President

The same inequality of voting power is reflected in the Twelfth Amendment. If 
no presidential candidate gains a majority in the Electoral College, the House 
of Representatives chooses the president. Even if that were all there were to it, 
and even taking as a given both the Electoral College itself and the requirement 
of a majority of its electors, this wouldn’t be the best way to select the President 
when no candidate wins an outright Electoral College majority. As described in 
greater detail later,146 the combination of intrastate residential patterns, single-
member districts, and widespread gerrymandering makes the House anything but 
representative.

141	 U.S. Const. Art. I, § 10, Cl. 3.
142	 National Center for Interstate Compacts, Frequently Asked Questions, https://compacts.csg.org/faq/ 

(under link to “Where do states obtain legal authority to enter compacts?”).
143	 U.S. Const. Art. II, § 1, Cl. 2.
144	 Sightline Institute, The National Popular Vote Interstate Compact Requires No Congressional Approval, 

www.sightline.org/2021/01/19/the-national-popular-vote-interstate-compact-requires-no-congressional-
approval/.

145	 See the analysis of the competing constitutional arguments in Wikipedia, National Popular Vote 
Interstate Compact, note 139.

146	 Chapter 3, Section A.
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But it gets worse. When the election goes to the House, the president is chosen 
not by a majority of the House Members, but by a majority of state delegations. 
Those delegations that represent tens of millions of residents get no more say than 
those that represent only a small fraction of that number.

As Jesse Wegman has noted, several of the founders expected House selection 
of the president to become the norm. George Mason, in fact, predicted that nine-
teen out of every twenty presidential elections would be decided by the House.147 
Thankfully, as noted earlier, this process has been necessary only twice. In the 1800 
presidential election, the Democratic-Republican Party ran Thomas Jefferson for 
president and Aaron Burr for vice president, against incumbent president John 
Adams and his vice presidential running mate, Charles Pinckney, both Federalists. 
The Jefferson–Burr ticket won just over 60 percent of the national popular vote. At 
the time, however, each elector cast two votes, with no distinction as to which vote 
was for president and which was for vice president. The result was that Jefferson and 
Burr ended up each receiving seventy-three electoral votes for president, to Adams’s 
sixty-five. Because no one candidate had a majority of the Electoral College, it fell 
to the House of Representatives, voting by state delegation, to choose the president. 
The contest came down to a battle between the two Democratic-Republican candi-
dates, Jefferson and Burr. Jefferson was elected on the thirty-sixth ballot.148 Amidst 
the political fireworks, at least on that occasion the outcome reasonably reflected the 
wishes of the majority of the voters.149

Not so in 1824. That election featured four candidates, all members of the same 
Democratic-Republican Party. Andrew Jackson won 41 percent of the national pop-
ular vote. John Quincy Adams finished second with 31 percent. Henry Clay and 
William Crawford garnered 13% and 11%, respectively.150

Jackson also won a plurality of the Electoral College with ninety-nine electoral 
votes to eighty-four for Adams.151 But when the election got to the House, Clay threw 
his support to Adams, whom the House, voting by individual state delegation as 

147	 Jesse Wegman, The New York Times, The Real Danger in Robert F. Kennedy Jr.’s Independent 
Run (Oct. 14, 2023), www.nytimes.com/2023/10/14/opinion/the-real-danger-in-robert-f-kennedy-jrs-
independent-run.html?action=click&module=RelatedLinks&pgtype=Article.

148	 Wikipedia, 1800 United States Presidential Election, https://en.wikipedia.org/wiki/1800_United_
States_presidential_election.

149	 Bruce Ackerman provides a spellbinding account of the background behind the 1800 presidential 
election and its (temporary) role in conforming the presidential election system to the will of the 
people. Bruce Ackerman, The Failure of the Founding Fathers: Jefferson, Marshall, and the Rise of 
Presidential Democracy (2005). The book also highlights the framers’ failure to foresee the dominant 
role of political parties. See Chapter 5 of the present book, note 15.

150	 John Woolley and Gerhard Peters, The American Presidency Project, www.presidency.ucsb.edu/
statistics/elections/1824. Here I need to repeat a caveat. In 1824, a popular vote was actually held in 
only eighteen of the then twenty-four states; in the other six, the state legislatures chose the electors. 
Wikipedia, List, note 66.

151	 Woolley & Peters, note 150.
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constitutionally required, ultimately selected. Adams ended up winning thirteen of 
the twenty-four state delegations; Jackson won seven and Crawford four.152

To be fair, the final outcome in 1824 would have been no different had the House 
voted by membership rather than by state delegation. The results would have been 
closer, but either way, Adams would have won the election in the House, albeit 
just narrowly. He received the votes of 109 House members (51%) to Jackson’s 104 
(49%).153 But the basic takeaways remain the same: First, Jackson won a plurality 
of the national popular vote by a healthy margin over Adams; yet Adams won the 
presidency. And second, even if selection by the House were otherwise a fair way to 
resolve the lack of an Electoral College majority, the tightness of the House mem-
bership vote illustrates how close we came to the presidency, already having been 
tarnished once by the counter-majoritarian Electoral College, being tarnished again 
by the additional counter-majoritarian principle of one vote per House state dele-
gation. And, of course, as public dissatisfaction with both of today’s major political 
parties grows, one cannot dismiss the possibility of a future third-party candidate 
winning a plurality of the popular votes in one or more states, thereby preventing an 
Electoral College majority.

D  The Judicial Appointment Process

The appointment of a federal judge is a two-step process – nomination by the pres-
ident and confirmation by the Senate.154 To be clear, my counter-majoritarian 
objection to this process is not that federal judges are not elected by the people. As 
explained in Chapter 6, I wouldn’t want them to be.

Rather, as this section will illustrate, both steps in the process – nomination and 
confirmation – have been hijacked by counter-majoritarian forces that would not 
exist without the constitutionally assigned roles of the states. The first step becomes 
counter-majoritarian when the judge is nominated by a president whom the 
American people rejected but whom the state-centered Electoral College installed 
in the White House. The second step becomes counter-majoritarian when the 
Senate is under the control of a political party that the voters repudiated nationwide 
and that Senate, in turn, either votes to confirm the nominee of a popularly rejected 
president or, conversely, votes to block or delay the confirmation of a candidate 
nominated by a popularly elected president.

The impact of counter-majoritarian judicial partisanship has been the most visible 
at the Supreme Court level. At this writing (2024), conservative Justices appointed 

152	 U.S. House of Representatives, History, Art and Archives, https://history.house.gov/Historical-
Highlights/1800-1850/The-House-of-Representatives-elected-John-Quincy-Adams-as-President/.

153	 Wikipedia, 1824–25 United States House of Representatives elections, https://en.wikipedia.org/
wiki/1824%E2%80%9325_United_States_House_of_Representatives_elections.

154	 U.S. Const. Art. II, § 2, Cl. 2.
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by Republican presidents hold six of the nine Supreme Court seats. Three of 
those Justices – Gorsuch, Kavanaugh, and Barrett – were appointed by President 
Trump,155 who as noted earlier had lost the national popular vote to Hillary Clinton 
by a margin of almost three million. Had Clinton become president (and had the 
Republican Senate functioned in a majoritarian manner), it is a safe bet that it is 
Democratic appointees who would be holding a 6-3 majority.

That example illustrates the counter-majoritarian effect of the nomination 
component alone. The same three appointments reveal the additional counter-
majoritarianism of the Senate confirmation process. President Obama, who had 
won both election and reelection by winning outright majorities of both the national 
popular vote and the Electoral College,156 nominated Judge Merrick Garland for 
the Supreme Court. The nomination was made in March 2016, with approximately 
ten months remaining in his term. The Republicans, then in control of the Senate 
despite still collectively representing only a minority of the US population,157 refused 
even to hold a hearing on Garland’s nomination.158 Their stated reason was that the 
appointment was too close to the upcoming November election. It was necessary to 
see how the people would vote, they argued. Yet, when President Trump later nom-
inated Amy Coney Barrett to the Court, the Republican-controlled Senate (with the 
Republicans still collectively representing only a minority of the US population) 
had no trouble confirming her only one week before Election Day and after tens of 
millions of Americans had already cast early ballots. The candidate who should have 
received a hearing did not; the candidate whose nomination truly was so close to the 
election that the Senate should have waited was rushed through.

Then-Senate majority leader Mitch McConnell’s defense was that “Americans 
re-elected our [Senate Republican] majority in 2016 and expanded it in 2018.”159 As 
Pamela Karlan rightly points out, “a majority of Americans did no such thing.”160 
Per her cited sources, the Senate’s Republican majority that confirmed Justice 
Barrett represented only a minority of the US population.161 Population aside, as 

155	 Supreme Court of the United States, Current Members, www.supremecourt.gov/about/biographies​
.aspx.

156	 See Wikipedia, 2008 Presidential Election, https://en.wikipedia.org/wiki/2008_United_States_
presidential_election and Wikipedia, 2012 Presidential Election, https://en.wikipedia.org/wiki/2012_
United_States_presidential_election.

157	 See the calculation for the 114th Congress (Jan. 2015 to Jan. 2017), described in note 36.
158	 Wikipedia, Merrick Garland, https://en.wikipedia.org/wiki/Merrick_Garland.
159	 Carl Hulse, The New York Times, For McConnell, Ginsburg’s Death Prompts Stark Turnabout from 

2016 Stance (Sept. 18, 2020), www.nytimes.com/2020/09/18/us/mitch-mcconnell-rbg-trump.html.
160	 Karlan, note 3, at 2339.
161	 Balkin, note 3, at 141 (pointing out that Justices Thomas, Alito, Gorsuch, and Kavanaugh were all 

confirmed by senators who represented only a minority of the then-US population); Camille Caldera, 
USA Today, Fact Check: “Living Under Minority Rule” Post Contains 6 True Facts on Trump, Barrett 
(Oct. 21, 2020), www.usatoday.com/story/news/factcheck/2020/10/21/fact-check-minority-rule-post-has-
6-true-facts-trump-barrett/3669988001/ (agreeing that Barrett was confirmed on a party-line vote and 
that “Republicans in the Senate represent 14.3 million fewer Americans than Senate Democrats”).
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detailed earlier,162 Americans voted overwhelmingly in favor of Democratic senato-
rial candidates in both of the years that McConnell cited.

Justice Kavanaugh, meanwhile, after being nominated by a president who had 
lost the national popular vote, was confirmed by a Senate whose Republican major-
ity not only collectively represented just a minority of the US population,163 but had 
soundly lost the national senatorial popular vote in the then-most recent election, 
53% to 42%, only to be rewarded with twenty-two of the thirty-four Senate seats up 
for election that year.164 Had the Democrats come away from that election with 
even an equal split of the Senate seats that had been voted on – let alone a share 
proportionate to the votes of the people – they would have controlled the Senate by 
a comfortable margin.165

It is not only the Trump nominees who owe their Supreme Court appointments 
to counter-majoritarianism. As Jack Balkin has observed, a majority of the cur-
rent Supreme Court Justices – Justices Thomas, Alito, Gorsuch, Kavanaugh, and 
Barrett – were all confirmed by senators who collectively represented only a minor-
ity of the then-existing US populations.166 Moreover, for them as well, it wasn’t just 
population. Democratic presidential nominees have won the national popular vote 
in a majority of the last fourteen elections (8-6). Yet, during the presidential terms 
resulting from those elections (1968–2024),167 Republican Supreme Court appoint-
ments have outnumbered those by Democratic presidents 15 to 5.168

That’s just the Supreme Court. During that same period, again despite losing 
the presidential popular vote in a majority of the elections, Republican presidents 
were able to appoint approximately 1,482 lower court judges; Democratic presidents 
managed only approximately 1,082.169 That disparity can be traced to the hundreds 

162	 See Section A.
163	 Justice Kavanaugh took his Supreme Court seat in October 2018. At that time, Republicans repre-

sented only about 44.8 percent of the national population. See the calculations in note 37.
164	 Wikipedia, 2016 United States Senate Elections, https://en.wikipedia.org/wiki/2016_United_States_

Senate_elections.
165	 Even after being awarded twenty-two of the thirty-four Senate seats up for election in 2016 despite the 

Democrats’ solid majority of the Senate votes cast nationwide, the Republicans held only fifty-two 
seats overall. Ibid. If the Democrats had received even one-half of the Senate seats decided in that 
election – that is, seventeen instead of twelve, the Republicans would have ended up with only forty-
seven Senate seats in total.

166	 Balkin, note 3, at 141.
167	 U.S. House of Representatives, History, Art, note 152.
168	 Supreme Court of the United States, Justices 1789 to present, www.supremecourt.gov/about/

members_text.aspx; United States Courts, Judgeship Appointments by President, www.uscourts.gov/
sites/default/files/apptsbypres.pdf. The Supreme Court website shows three Chief Justice appoint-
ments and eighteen Associate Justice appointments, but the name of Chief Justice Rehnquist is listed 
twice (once under each category). So the total number of Justices appointed during this time span is 
twenty, consistent with the US Courts website.

169	 United States Courts, note 168. I tabulated these figures by adding the numbers displayed for each 
of the Republican presidents and those for each of the Democratic presidents. The figures include 
appointments to all the federal courts – the Supreme Court, the courts of appeals, the district courts, 
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of appointees by national popular vote losers President George W. Bush (in his 
first term) and President Trump.170 In addition, however, the Republican-controlled 
Senate (whose members represented only a minority of the country’s people, in case 
I haven’t reminded you of this often enough), blocked and delayed the nominations 
of popular vote winner President Obama (during the last six years of his eight-year 
tenure) and then expedited the nominations of popular vote loser President Trump. 
As a result, President Obama was limited to an average of only forty-two federal 
judges per year171 – the lowest annual average of any President during this period 
(except for President Ford, a caretaker President who served the final two years of 
President Nixon’s second term after Nixon’s resignation). In contrast, the Senate’s 
actions enabled President Trump to average sixty-one appointments per year,172 by 
far the highest annual average of any president during this period (except for the spe-
cial circumstance of President Carter, who benefitted from Congress’s huge expan-
sion of the federal judiciary).173

If both the composition of the US Senate and its actual practice (discussed below) 
make the judicial confirmation process counter-majoritarian, the Senate “blue slip” 
tradition adds insult to injury. A “blue slip” is the paper that any member of the 
Senate may submit to the chair of the Judiciary Committee to support a judicial 
nominee who would “represent” that Senator’s home state – meaning the nomina-
tion is for a district judgeship located in that state or for a court of appeals seat for 
which the particular state is regarded as deserving a “turn.” Depending on the pol-
icy of the Judiciary Committee chair, withholding a blue slip either automatically 
kills the nomination without so much as a committee hearing or implies that the 

and (in much smaller numbers) the territorial courts and the Court of International Trade. I say 
“approximately” because a handful of judges were counted twice, having been appointed to one fed-
eral court and then promoted to another. The figures are as of December 31, 2022; thus, they cover 
only the first two years of the Biden Administration.

170	 The table does not distinguish between the numbers appointed by President Bush in his first term, 
following his loss in the national popular vote, and those he appointed during his second term, for 
which he won the national popular vote. On the assumption that his appointments were split roughly 
equally between the two terms, the numbers of judicial appointees during his first term and President 
Trump’s term were approximately ½ of 340 (Bush) plus 245 (Trump), for a total of 415. Had those 
appointments been made by the candidates who had won the popular vote but lost the Electoral 
College vote (Al Gore and Hillary Clinton), Democratic presidents would have appointed 1,497 
judges and Republican presidents 1,067, figures more closely tracking the percentage of elections 
during this period in which the respective parties had won the national popular vote.

171	 President Obama appointed 334 judges over 8 years, for an annual average of 42. United States Courts, 
note 168.

172	 President Trump appointed 245 judges over 4 years, ibid., for an annual average of 61.
173	 The Omnibus Judge Act of 1978 added 117 federal district court judgeships and 35 court of appeals 

judgeships. Jimmy Carter, The American Presidency Project, Statement on Signing H.R. 7483 into 
Law: Appointments of Additional District and Circuit Judges (Oct. 20, 1978), www.presidency.ucsb​
.edu/documents/statement-signing-hr-7843-into-law-appointments-additional-district-and-circuit-
judges.
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nomination should be blocked as a matter of “Senate courtesy.” No reason for with-
holding a blue slip need be given.174

As of this writing (2024), Senator Dick Durbin (D-Ill) chairs the Judiciary 
Committee. He has said he will follow the precedents established by his two imme-
diate predecessors, Senators Charles Grassley (R-Iowa) and Lindsay Graham (R-So. 
Car.). Under that policy, a positive blue slip from the home state senator is required 
for district court nominees but not for court of appeals nominees.

The blue slip process is rife with partisan counter-majoritarian abuse. First, 
empowering a single senator to stop the appointment of a federal judge is inherently 
counter-majoritarian. Even lower federal court decisions frequently have interstate 
and even nationwide impact. As noted below, recent years have witnessed a spate of 
federal district courts entering nationwide injunctions that prohibit the federal gov-
ernment from carrying out its announced policies. And the precedential decisions 
of the US courts of appeals (except for the DC Circuit and the specialized “Federal 
Circuit”) always have at least multistate, and often nationwide, effects. As a matter 
of principle, the notion that a single state – much less, just one of the state’s two sen-
ators – deserves a veto power over the President’s selection of a federal judge should 
be a nonstarter for that reason alone.

Actual experience, especially in recent years, attests to the partisan abuse that 
the blue slip process invites. Senator Pat Toomey (R-Pa.) withheld his blue slip 
for President Biden’s nomination of Arianna Freeman for a seat on the US Court 
of Appeals for the Third Circuit because her area of practice was a “niche” area.175 
She was a public defender. I could find no record of his having withheld blue slips 
for nominees who were criminal prosecutors. When President Biden nominated 
Andre Mathis to a seat on the US Court of Appeals for the Sixth Circuit, Senator 
Marsha Blackburn (R-Tenn.) withheld her blue slip, describing as a “rap sheet” 
what the President of the NAACP described as “less than a handful of speeding 
tickets.”176

Does this really matter much? Oh my, yes, as the following discussion will 
show. By shaping the composition of the federal courts, these powerful counter-
majoritarian structures have fundamentally transformed US law. The impact has 
been especially pronounced in the election law cases themselves. Here is just a 
sample of the affected outcomes:177

174	 Ballotpedia, Blue Slip (federal judicial nominations), https://ballotpedia.org/Blue_slip_(federal_
judicial_nominations).

175	 Ibid.
176	 Ibid.
177	 The bare-bones descriptions of these cases in this section, with emphasis on how the various Justices 

voted, are designed only to illustrate the impact of the counter-majoritarian judicial appointment 
process on actual case outcomes. The substantive aspects of these election law cases are revisited in 
various parts of Chapter 3, Sections A and B, as they relate to gerrymandering and voter suppression, 
respectively.
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In 1986, a six-Justice majority of the Supreme Court in Davis v. Bandemer178 had 
held that federal courts could review claims of partisan gerrymandering of state 
legislative districts. In 2004 the Court returned to the issue in Vieth v. Jubelirer,179 
this time in the context of alleged partisan gerrymandering of congressional dis-
tricts. By then the composition of the Court had become decidedly more conser-
vative. Four Justices concluded that such claims were nonjusticiable and wanted 
to overrule Bandemer; the other five disagreed (one of them holding out the pos-
sibility that the Court might one day declare them nonjusticiable if a manageable 
standard could not be agreed on). But by 2019 new appointments had moved the 
Court even further to the right. In its decision that year in Rucho v. Common 
Cause,180 the Court overruled Bandemer, holding that partisan gerrymandering 
claims (in that case, relating to congressional districts) were nonjusticiable. Even 
in the face of what the Court admitted were “blatant examples of partisanship driv-
ing districting decisions,”181 the Court held that partisan gerrymandering claims 
present political questions beyond the reach of the federal courts.182 Essential to 
that 5-4 decision were Justices Gorsuch and Kavanaugh. Both had been nomi-
nated by President Trump, who had lost the national popular vote, and then con-
firmed by Senators who together had represented only a minority of the national 
population.

In Abbott v. Perez,183 the issue was whether Texas maps updating both congres-
sional and state legislative districts had been drawn with a racially (not just partisan) 
discriminatory intent, in violation of Section 2 of the Voting Rights Act. Again the 
Justices divided along party lines. The five Republican appointees held that the 
challengers had failed to prove a racially discriminatory intent; the four Democratic 
appointees felt otherwise and dissented. Justice Gorsuch, filling a spot that as noted 
earlier should have been filled by President Obama (and, failing that, would have 
been filled by Hillary Clinton had the national popular vote been honored), voted 
with the majority. As in Rucho, his vote made the difference.

In Husted v. A. Philip Randolph Institute,184 the Supreme Court upheld an Ohio 
law that required the purging of eligible voters’ names from the registration lists 
for having failed to vote in recent prior elections. This was another 5-4 decision 
in which the Justices divided along partisan lines. And, again, the vote of Justice 
Gorsuch was essential to the outcome.

178	 478 U.S. 109 (1986). In that case, there was no majority as to the applicable standard and the chal-
lenged plan was ultimately upheld.

179	 541 U.S. 267 (2004). Again, the majority could not agree on a specific standard, and the challenged 
districting plan was upheld.

180	 139 S.Ct. 2484 (2019).
181	 Ibid., at 2505.
182	 Ibid., at 2506–507.
183	 138 S.Ct. 2305 (2018).
184	 138 S.Ct. 1833 (2018).
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In Brnovich v. Democratic National Committee,185 the Supreme Court addressed 
two of Arizona’s voting restriction laws. One of those laws required election offi-
cials to throw out any votes cast on election day unless they were cast in the pre-
cinct in which the voter lived. The other challenged law made it a criminal offense 
for anyone other than the voter or his or her family member, household member, 
or caregiver, or a postal worker or elections official, to collect or return the person’s 
ballot – practices that no one denied were most prevalent in African American 
communities. The question was whether either of these laws violated the race dis-
crimination provisions of the Voting Rights Act.

Splitting 6-3, once again along strictly partisan lines, the Court upheld both 
Arizona laws. The three Trump appointees – Justices Gorsuch, Kavanaugh, and 
Barrett – all voted with the majority. As noted earlier, the Gorsuch spot should have 
been President Obama’s to fill. And if majoritarian principles had been followed, 
the Kavanaugh and Barrett spots would have been filled by national popular vote 
winner Hillary Clinton – or, in the case of Justice Barrett, arguably held over for 
President Biden. As in the preceding cases, counter-majoritarian judicial appoint-
ments made the difference.

Those are just the election law cases. They barely scratch the surface, as there 
are countless other subject areas in which counter-majoritarian Supreme Court 
appointees have made the difference in cases of huge national import. In 2022 
alone, the votes of one or more of the three Trump appointees were frequently 
outcome-determinative. The blockbuster, of course, was Dobbs v. Jackson Women’s 
Health Organization,186 where a 5-4 majority that included all three Trump appoin-
tees overruled the Court’s landmark decision in Roe v. Wade187 and its constitutional 
protection of abortion rights.

There were so many more. In that same year, the Court declared a Second 
Amendment right to carry handguns outside the home for self-defense; banned the 
EPA from regulating the carbon emissions of existing power plants; prohibited the 
federal government from mandating that large employers require their employees 
to either vaccinate or self-test for COVID; barred states from selectively denying 
public grants to religious schools; and allowed the football coach of a public high 
school to lead prayer sessions on the fifty-yard line of the school’s field.188 In 2023, 
in Sackett v. EPA,189 the Court voted 5-4 to strip the EPA of its power to regulate 
huge areas of wetlands and other waterways, jeopardizing important sources of clean 
water. And on the last two days of June 2023, the Supreme Court, by identical 6-3 

185	 141 S.Ct. 2321 (2021).
186	 142 S.Ct 2228 (2022).
187	 410 U.S. 113 (1973).
188	 These and other 2022 Supreme Court decisions are collected in Ann E. Marimow, Aadit Tambe, and 

Adrian Blanco, Washington Post, How the Supreme Court Ruled in the Major Cases of 2022, www​
.washingtonpost.com/politics/interactive/2022/significant-supreme-court-decisions-2022/.

189	 143 S.Ct. 1322 (2023).
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votes, struck down colleges’ race-based affirmative action programs190 and the Biden 
Administration’s student loan forgiveness program.191 In every one of those cases, 
Justices appointed by President Trump, whom voters nationwide had rejected, 
made the difference on matters of huge public importance.

Nor is it just the Supreme Court. In recent years, the ideological and partisan 
preferences of federal lower court judges have assumed increased importance. That, 
of course, means that the selections of both the Presidents who nominated them and 
the Senates that confirmed them – and therefore the methods by which those presi-
dents and senators are elected – have taken on greater significance as well.

One empirical study, analyzing 650,000 US Court of Appeals cases, found that 
judges’ political affiliations help predict the outcomes in categories of cases that repre-
sent 90 percent of all court of appeals decisions. In particular, this study demonstrated, 
judges appointed by Democratic presidents are significantly more likely than those 
appointed by Republican presidents to rule in favor of the less powerful party.192

Two particular features of the US legal system, acting in concert, are especially 
notable at the district court level. One feature is that, since actions of the federal gov-
ernment ordinarily apply nationwide, lawsuits challenging the legality of those actions 
may usually be filed in any federal district court in the country. That fact gives the 
challenging parties considerable leeway to choose the forum they believe will be most 
favorable to their positions. Often they can find a judicial district in which there is only 
one active judge, whose views are known or easily discerned to favor the challengers’ 
positions. Second, the judges they select have shown not only a marked tendency to 
issue injunctions blocking the government’s actions – not surprising, since that’s why 
the challengers chose those judges in the first place – but also a sharply increased will-
ingness to extend those injunctions nationwide rather than confine them to the terri-
tory covered by the particular district court or the state in which the challengers reside.

These realities have armed state politicians with a powerful weapon that they 
have begun to use to shut down federal executive actions to which they object on 
either policy or purely political grounds. The resulting power that these develop-
ments offer to each individual state would be of concern in almost any political 
era. But the present era is one in which three trends have combined to form a now-
familiar sequence. First, extreme polarization and the US model of divided govern-
ment virtually paralyze Congress. Second, the executive branch steps in to fill the 
void, addressing urgent national issues through major policy initiatives of its own. 
And third, the willingness and the ease with which state officials can now use their 
favored judges to frustrate the Administration’s policy decisions does more than cre-
ate a vacuum in which pressing problems go unaddressed; they also enable officials 

190	 Students for Fair Admissions v. President and Fellows of Harvard College, 143 S.Ct. 2121 (2023).
191	 Biden v. Nebraska, 143 S.Ct. 2355 (2023).
192	 Alma Cohen, Harvard Law and Economics Discussion Paper No. 1109, Harvard Public Law Working 

Paper 24-01, The Pervasive Influence of Political Composition on Circuit Court Decisions (Aug. 3, 2023).
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who at best reflect the view of their local constituents to thwart the policy decisions 
of nationally elected presidents and their chosen appointees.

So investing a single state with these powers has unusually far-reaching effects. 
Whichever political party controls the executive branch of the US government, 
there will always be at least one state with the incentive – borne of either sincere 
policy concerns or crass political advantage – to use its newfound power to cancel 
controversial federal policies.

There have always been examples of these judicial interventions, but state law-
suits against the federal government began popping up with dizzying regularity 
during the Obama years. Texas has been an especially zealous plaintiff, having fre-
quently teamed up with other Republican-controlled states to challenge actions of 
the Obama Administration and more recently the Biden Administration. States con-
trolled by Democrats returned the favor during the Trump Administration.

Many of the lawsuits took aim at a series of President Obama’s executive decisions 
on immigration. Those policy decisions had offered a form of temporary relief, called 
“deferred action,” to undocumented immigrants who met certain specific criteria and 
were found to merit the favorable exercise of prosecutorial discretion. One such policy, 
relating to certain individuals who had been brought to the United States as children 
and had lived here continuously ever since arrival and ever since specified past dates, 
was “Deferred Action for Childhood Arrivals,” better known by its acronym, DACA.193 
The other, relating to certain parents of US citizens and certain parents of lawful per-
manent residents, was “Deferred Action for Parents of Americans” (DAPA).194

Shortly after the 2014 announcement of DAPA, a group of twenty-six states led 
by Texas and represented by Republican governors or attorneys general brought a 
lawsuit seeking to block it. Although one might have expected the Texas attorneys 
to file the lawsuit in the state capital of Austin, where the state’s legal operations 
were based, they elected instead to file it in the federal district court some 351 miles 
away in Brownsville, Texas. At the time, the only active judge in that courthouse 
was Andrew Hanen, who was already on record as a staunch critic of President 
Obama’s immigration policies, particularly on matters of prosecutorial discretion. 
As other legal scholars have noted, this judge in several previous cases had excori-
ated President Obama’s immigration policies in vitriolic, emotional, ad hominem 
language rarely seen in judicial opinions.195

193	 Memorandum from Janet Napolitano, Secretary of Homeland Security, Exercising Prosecutorial 
Discretion with Respect to Individuals Who Came to the United States as Children (June 15, 2012).

194	 Memorandum from Jeh Charles Johnson, Secretary of Homeland Security, Exercising Prosecutorial 
Discretion with Respect to Individuals Who Came to the United States as Children and with Respect to 
Certain Individuals Who Are the Parents of U.S. Citizens or Permanent Residents (Nov. 20, 2014).

195	 See, for example, United States v. Cabrera, 711 F.Supp.2d 736, 738–39 (S.D. Tex. 2010); United States 
v. Nava-Martinez, No. B-13-441-1, at 1, 2013 WL 8844097 (S.D. Tex., Dec. 13, 2013). For detailed 
accounts of those opinions and their relationship to Judge Hanen’s opinion in United States v. Texas, 
see Anil Kalhan, Deferred Action, Supervised Enforcement Discretion, and the Rule of Law Basis for 
Executive Action on Immigration, 63 UCLA L. Rev. Discourse 58, 78–84 (2015).
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The judge did not disappoint. In an opinion that this writer would respectfully 
describe as long in words but embarrassingly weak in legal reasoning, the judge 
issued a preliminary injunction prohibiting the Administration from implementing 
the challenged policies anywhere in the country.196 Relevant here, Judge Hanen 
was a first-term appointee of President George W. Bush,197 who as noted earlier had 
lost the national popular vote.

Although the Texas litigation and the history of the particular judge furnish an 
admittedly extreme example, there were many similar episodes during the same 
period. Several of them involved related immigration issues,198 but President 
Obama’s executive actions in other subject areas also fell prey to lawsuits brought by 
Texas and other adversary states.

In a case similarly named Texas v. United States,199 a group of thirteen states, again 
led by Texas, went to court to enjoin an Obama Administration interpretation of the 
federal civil rights laws. The federal interpretation required schools to grant transgen-
dered individuals equal access to restrooms and similar facilities based on their gen-
der identity rather than on the gender assigned at birth. Once again Texas’s attorneys 
found an exceptionally conservative judge, who promptly issued a preliminary injunc-
tion nullifying the federal government’s interpretation. And once again, the judge 
elected to extend the injunction nationwide. In another case, also decided by a federal 
district judge in Texas,200 twenty-one states sued to prevent the Obama Administration 
from implementing a Labor Department regulation that would have expanded the 
number of employees who qualify for overtime pay. The judge granted the injunction 
and applied it nationwide. In none of these cases was there any convincing explana-
tion of how a narrower injunction limited to the plaintiff states would have failed to 
serve their interests. Nor could these judges explain how the broader injunction could 
avoid burdening the federal government or the other twenty-nine states (who opposed 
it) more than was necessary to protect the interests of the plaintiff states.

In 2017 Donald Trump became president. He immediately rescinded DACA and 
issued a long series of other executive actions on immigration and other subjects. 
Suddenly the tables were turned. Now it was Democratic-controlled states (and pri-
vate plaintiffs) doing their own forum-shopping and obtaining nationwide injunc-
tions in the vast majority of the cases.201

196	 State of Texas v. United States, 86 F.Supp.3d 591 (S.D. Tex. 2015).
197	 Wikipedia, Andrew Hanen, https://en.wikipedia.org/wiki/Andrew_Hanen.
198	 See generally Congressional Research Service, The Legality of DACA: Recent Litigation Developments 

(periodically updated, as of Oct. 7, 2022 at this 2023 writing), https://crsreports.congress.gov/product/
pdf/LSB/LSB10625.

199	 Civ. No. 7:16-cv-00054-O (N.D. Tex., order filed 21 Aug. 2016).
200	 Nevada v. United States Dept. of Labor, 275 F. Supp. 3d 795, 798 (E.D. Texas 2017).
201	 See, for example, NAACP v. Trump, No. 17-CV-01907 (D.D.C. Apr. 24, 2018); New York v. Trump, 

No. 17-CV-5228 (E.D.N.Y. Feb. 13, 2018); Regents of the University of California v. DHS, No. 17-cv-
02942-RWT (N.D. Calif. Jan. 9, 2018).
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Upon the election of President Biden, the tables turned yet again. As a partial 
response to the limited capacity of US detention facilities, the Biden Administration 
adopted a policy of using supervisory alternatives to the detention of some asy-
lum seekers. In Florida v. United States,202 the State of Florida sued to shut down 
that policy. Florida might have been expected to file the lawsuit in the state cap-
ital of Tallahassee, where its legal operations were based. Instead, their lawyers 
chose to file it 196 miles away in Pensacola, where all four active judges had been 
appointed by Republican presidents.203 They landed a judge appointed by President 
Trump,204 and the judge accommodated the state’s request to terminate the Biden 
Administration’s policy nationwide.

Trump-appointed District Judge Drew Tipton is the only active federal judge 
in Victoria, Texas. He had already blocked two of President Biden’s immigration 
policies. In one of those cases, he had ruled not only that states had standing to chal-
lenge the federal government’s immigration enforcement priorities, but also that 
those priorities were illegal.205 That ruling was in such clear violation of established 
Supreme Court precedent that even the current Supreme Court had to reject it by 
a vote of 8-1 (Justice Alito being the lone dissenter).206 So Texas filed a lawsuit in 
his court challenging yet another Biden Administration immigration policy. That 
policy had allowed limited numbers of nationals of a few specified countries that 
are in turmoil to apply for a statutory remedy called “parole,” which authorizes the 
Secretary of Homeland Security to permit temporary entry into the United States. 
Calling out Texas’s forum-shopping, and observing that the case had no connection 
to Victoria, the Administration asked Judge Tipton to transfer the case to either the 
state capital or DC. He refused. The Administration had previously filed similar 
requests, also in vain, to other Trump-appointed judges in small-city courthouses 
with only one active judge and no apparent connection to their respective cases.207

As the only active judge in the Lubbock Division of the Northern District of Texas, 
Trump-appointed District Judge James Wesley Hendrix208 is assigned two-thirds of 
the civil cases filed in that court.209 He too has a history of blocking President Biden’s 

202	 Case No. 3:21-cv-1066-TKW-ZCB (N.D. Fla. Mar. 8, 2023).
203	 United States District Court, Northern District of Florida, Pensacola, www.flnd.uscourts.gov/

pensacola.
204	 United States District Court, Northern District of Florida, T. Kent Wetherell, II, www.flnd.uscourts​

.gov/judge/us-district-judge-t-kent-wetherell-ii.
205	 Texas v. United States, 606 F. Supp. 3d 437 (S.D. Tex. 2022).
206	 United States v. Texas, 143 S.Ct. 1964 (2023).
207	 Daniel Wiessner, Reuters, Trump-appointed Judge Rejects Request to Give Up Biden Immigration 

Case (Mar. 10, 2023), www.reuters.com/legal/government/trump-appointed-judge-rejects-request-
give-up-biden-immigration-case-2023-03-10/.

208	 Wikipedia, James Wesley Hendrix, https://en.wikipedia.org/wiki/James_Wesley_Hendrix.
209	 At this writing, the other civil cases are all assigned to senior judge Sam Cummings, appointed by 

President Reagan. United States District Court, Northern District of Texas, Senior District Judge Sam 
R. Cummings, www.txnd.uscourts.gov/judge/senior-district-judge-sam-cummings.
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policies. Not surprisingly, therefore, Lubbock is where the Texas state lawyers elected 
to file their lawsuit challenging Congress’s Biden-supported 1.7 trillion dollar govern-
ment spending plan for fiscal year 2023.210 In 2024, he held that Congress’s enactment 
of that law had been unconstitutional because members had been allowed to vote by 
proxy under COVID-era rules. In particular, he struck down the challenged provision 
that had strengthened workplace protections for pregnant women.211

Another Trump appointee is Chief Judge Terry A. Doughty of the Western 
District of Louisiana. (Unlike the others discussed here, Judge Doughty is not 
the only available judge in his division.) At the height of the COVID pandemic, 
President Biden had required COVID vaccinations for workers in the federal 
Head Start program. Judge Doughty issued a twenty-four-state injunction blocking 
President Biden’s order. His opinion has been sharply criticized for its series of false 
statements about vaccinations – including a bizarre declaration that these vacci-
nes are useless because boosters would eventually be required.212 In a subsequent 
case, Judge Doughty entered an injunction prohibiting the Biden Administration 
from asking (not requiring, since the federal government doesn’t have that power) 
social media companies to remove misinformation endangering public health.213 
The same judge has also enjoined the Biden Administration’s ban on new leases of 
federal land for oil and gas drilling.214

Yet another Trump appointee, District Judge Matthew Kacsmaryk in Amarillo, 
Texas, is well-known as “a favorite judge for litigants opposing Biden administration 

210	 Nate Raymond, Reuters, Biden Administration Accuses Texas of “Judge-Shopping” Spending Law 
Case (Feb. 28, 2023), www.reuters.com/legal/government/biden-administration-accuses-texas-judge-
shopping-spending-law-case-2023-02-28/.

211	 Reuters, Federal Judge in Texas Rules Congressional Passage of 2022 Spending Bill Unconstitutional 
(Feb. 27, 2024), www.nbcnews.com/politics/politics-news/federal-judge-texas-rules-congressional-
passage-2022-spending-bill-unc-rcna140829?taid=65df3c6de6aea1000198beae&utm_campaign=​
trueanthem&utm_medium=social&utm_source=twitter.

212	 Wikipedia, Terry A. Doughty, https://en.wikipedia.org/wiki/Terry_A._Doughty.
213	 Ibid.; see also Steven Lee Myers & David McCabe, The New York Times, Federal Judge 

Limits Biden Officials’ Contacts with Social Media Sites (July 4, 2023), www.nytimes​
.com/2023/07/04/business/federal-judge-biden-social-media.html?algo=editorial_importance_​
fy_email_news&block=4&campaign_id=142&emc=edit_fory_20230704&fellback=false&imp_​
id=1407385427425714400&instance_id=96716&nl=for-you&nlid=76642304&pool=fye-top-news-​
ls&rank=2&regi_id=76642304&req_id=4645108045416130000&segment_id=138368&surface=for-​
you-email-news&user_id=2785b718e28912cce3f4ef8d2794344a&variant=0_edimp_fye_news_dedupe.

214	 Myers & McCabe, note 213. Judge Doughty later enjoined a Biden Administration regulation 
that interprets the prohibition on sex discrimination (by schools that accepted federal funding) as 
including discrimination on the basis of sexual orientation and gender identity – even though the 
Supreme Court in Bostock v. Clayton County, 140 S.Ct. 1731 (2020), had rejected Judge Doughty’s 
interpretation in the context of employment discrimination. See Laura Meckler, Washington Post, 
Court Blocks Enforcement of Title IX Rules Protecting Transgender Students (June 24, 2024), 
www.washingtonpost.com/education/2024/06/14/transgender-titleix-schools-federal-court/?utm_
campaign=wp_post_most&utm_medium=email&utm_source=newsletter&wpisrc=nl_most&carta-
url=https%3A%2F%2Fs2.washingtonpost.com%2Fcar-ln-tr%2F3dffda8%2F666c67794ca0ef3edc8e64
4b%2F5976f9099bbc0f6826be4986%2F10%2F50%2F666c67794ca0ef3edc8e644b.
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policies.”215 He has been easy to access, especially since September 2022, when 
the District Court for the Northern District of Texas decided that “any civil case 
filed in Amarillo would be assigned to Judge Kacsmaryk.”216 As journalist Kate Riga 
notes, “Of the couple dozen lawsuits that Texas Attorney General Ken Paxton (R) 
has filed against the Biden administration, over a third have been funneled through 
the relatively small city [Amarillo], despite its distance [485 miles] from the state 
capital.”217

In one case, Judge Kacsmaryk issued an injunction prohibiting President Biden 
from ending President Trump’s “Remain in Mexico” policy. Under that policy, peo-
ple applying for asylum at the southern border were required to wait in Mexico, 
under extremely dangerous conditions, during the months or years before hearings 
on their claims could be scheduled. Among other things, continuation of the policy 
would require the US government to enter into negotiations with the government of 
Mexico – and with all the leverage on Mexico’s side. Even for the current Supreme 
Court, this was a bit much. Holding both that Judge Kacsmaryk had badly misread 
the relevant law and that at any rate a judge had no business effectively ordering the 
federal government to enter into negotiations with a foreign country, the Court sent 
the case back to Judge Kacsmaryk for a redo.218 He promptly found another way to at 
least temporarily block the Biden Administration from rescinding Trump’s Remain 
in Mexico policy.

Judge Kacsmaryk is best known for legal interpretations that appear to be driven 
by his publicly expressed, deeply held, personal religious beliefs. In one such case, 
despite a Supreme Court decision that had clearly held to the contrary, he inter-
preted the Affordable Care Act’s prohibition on sex discrimination as not cover-
ing discrimination based on sexual orientation or gender identity. To distinguish a 
binding Supreme Court decision, he had to reason that “discrimination because of 
sex” is somehow different from “discrimination based on sex.”219 And in Deanda v. 
Becerra,220 Judge Kacsmaryk was faced with a federal law that “encouraged” family 
participation in minors’ family planning decisions but pointedly did not require 

215	 Trish Garner, The Fate of Mifepristone in Judge Kacsmaryk’s Court (Feb. 25, 2023), www.lwvor.org/
post/o-what-a-tangled-web-we-weave-the-fate-of-mifepristone-in-judge-kacsmaryk-s-court.

216	 Ibid. See also Kate Riga, Talking Points Memo, Right-Wingers Have A New, Very Dependable 
Strategy To Game The Courts. Can It Be Stopped? (Mar. 8, 2023), https://talkingpointsmemo.com/
news/judge-shopping-courts-texas.

217	 Ibid. In one case that is pending before Judge Kacsmaryk at this writing, Texas sued to block a Biden 
Administration Labor Department rule. The challenged rule, while requiring retirement plans to put 
financial considerations first, also allows them to consider environmental, social, and corporate gover-
nance (ESG) factors. Daniel Wiessner, Reuters, U.S. Republican States Move to Keep ESG Investing 
Lawsuit in Texas Court (Mar. 1, 2023), www.reuters.com/business/sustainable-business/us-republican-
states-move-keep-esg-investing-lawsuit-texas-court-2023-03-01/.

218	 Biden v. Texas, 142 S.Ct. 2528 (2022).
219	 Neese v. Becerra, Case # 2:21-CV-163-Z (N.D. Tex. Apr. 26, 2022).
220	 No. 2:20-CV-092Z (N.D. Tex. Dec. 8, 2022).
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parental consent. He nonetheless interpreted that law as allowing the State of Texas 
to require parental consent for minors who wish to obtain contraception.

But Judge Kaczmaryk’s best-known ruling came in 2023, when he struck down 
the FDA’s approval of mifepristone, an abortion medication that had been in use 
for twenty-four years. The judge rejected the longstanding findings of both the FDA 
and the health care profession that the drug is safe. Coming less than a year after the 
Supreme Court’s overruling of Roe v. Wade, the litigation assumed outsized impor-
tance, because medication abortion then accounted for roughly one-half of all abor-
tions in the country. Even the Republican-controlled US Court of Appeals for the 
Fifth Circuit reversed Kaczmaryk’s ruling in part, but it let stand his injunction on 
obtaining mifepristone by mail.221

Judge Kacsmaryk and the other judges described here are just part of the bonanza 
for Texas Republicans. As journalist Kate Riga observes, “Texas works out par-
ticularly well for judge shoppers – they can get a case into Kacsmaryk’s hands in 
Amarillo, or maybe into Reed O’Connor’s in Wichita Falls or Drew Tipton’s in 
Victoria – resting easy in the knowledge that the state is controlled by the ultracon-
servative Fifth Circuit Court of Appeals. That leaves as liberals’ greatest hope for 
intervention … the Supreme Court.”222

Riga was certainly right to describe the Fifth Circuit as “ultra-conservative.” More 
to the point here, it is also one of the most grotesquely counter-majoritarian courts 
in the country. At the risk of overkill, I will note that, as of December 16, 2022, twelve 
of the sixteen active Fifth Circuit judges (there was one vacancy) were appointed 
by Republican presidents, including six by national popular vote loser President 
Trump. All of those judges were appointed between 1985 and 2022,223 a period in 
which the Democratic presidential nominees had won the national popular vote 
in seven of the ten elections. In fact, fourteen of the sixteen judges were appointed 
between 1994 and 2022, during which period the Democratic presidential nominees 
had won the national popular vote in seven out of eight elections.224 So when rogue 
federal district judges based anywhere in the states that the Fifth Circuit covers – 
Texas, Louisiana, and Mississippi – issue nationwide injunctions against policies of 
Democratic presidential administration, appellate remedies typically prove illusory.

221	 See, for example, Morgan Winsor, ABC News, U.S. Appeals Court Partially Blocks Federal Judge’s 
Ruling on Abortion Drug Mifepristone (Apr. 13, 2023), https://abcnews.go.com/US/us-appeals-court-
partially-blocks-federal-judges-ruling/story?id=98547745; Michael Cuviello, Amarillo Globe-News, 
Women’s Group Protests Amarillo Lawsuit, Judge in Medical Abortion Case (Feb. 12, 2022), www​
.amarillo.com/story/news/2023/02/12/womens-group-protests-amarillo-judge-in-medical-abortion-
case/69896275007/; Garner, note 215; Riga, Right-Wingers, note 216. Without opining on the merits, 
the Supreme Court ultimately ordered the lawsuit dismissed for lack of plaintiffs’ standing to sue. 
FDA v. Alliance for Hippocratic Medicine, 602 S.Ct. 367 (2024).

222	 Riga, Right-Wingers, note 216.
223	 Wikipedia, United States Court of Appeals for the Fifth Circuit, https://en.wikipedia.org/wiki/United_

States_Court_of_Appeals_for_the_Fifth_Circuit.
224	 U.S. House of Representatives, History, Art, note 152.
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Some will applaud this state of affairs; others will bemoan it. But whatever one’s 
normative views on the specific issues presented in those cases,225 there should be 
deep concern. Individual states whose political predilections do not align with those 
of the national government have now amassed an unhealthy power to impose their 
political views on the entire country. That power has come at the expense of both 
individual states with contrary policy preferences and the nation as a whole.

My objections to the constitutional process for appointing federal judges, then, 
are twofold: First, because of the powers that the Constitution confers on the states 
in the first place – specifically concerning the Electoral College and the equal suf-
frage of states in the Senate – both the nomination and the confirmation of fed-
eral judges are by inherently counter-majoritarian actors. Second, I worry about the 
combination of (i) individual states’ abilities to file their lawsuits with whichever 
judges they see as their ideological and political soulmates and (ii) politically radical 
judges who are all too happy to accommodate those states by shutting down actions 
of the federal government nationwide. That combination has been a gift to states, as 
well as to judges who either were nominated by a president whom the people had 
rejected or were confirmed by a nationally unrepresentative Senate (or both). Those 
state officials, and selected judges, now possess the frightening ability to impose 
their own policy preferences on the entire nation in place of the policy judgments 
of nationally elected presidents.

While court-shopping is not new, it has become more lethal in recent years in at 
least one way. Most federal district courts have multiple judges. This means would-
be forum shoppers, at least in the past, could not guarantee getting the judge they 
wanted; they had to settle for playing the odds. But as Riga points out, today “the 
surgical specificity of targeting divisions of district courts overseen by one or two 
judges is newer.”226

None of this should be surprising, except perhaps as to the increased brazenness 
of some of the legal contortions these judges have had to perform. At his Senate 
confirmation hearing, now-Chief Justice Roberts famously disclaimed the influence 

225	 As for the immigration examples, full disclosure is required. U.S. Citizenship and Immigration 
Services (USCIS), in the Department of Homeland Security, is the agency charged with imple-
menting both DACA and DAPA. I served as Chief Counsel of USCIS when the agency rolled out 
DACA in 2012. Several years later, as a private citizen testifying at hearings before both the Senate 
and the House Judiciary Committees, I conveyed my opinion that both DACA and DAPA were 
“well within” President Obama’s legal authority. See Stephen H. Legomsky, Testimony before U.S. 
House of Representatives Committee on the Judiciary, Hearing on the Constitutional Issues Raised 
by President Obama’s Executive Actions on Immigration (Feb. 25, 2015), https://docs.house.gov/
meetings/JU/JU00/20150225/103010/HHRG-114-JU00-Wstate-LegomskyS-20150225.pdf; Stephen H. 
Legomsky, Testimony before U.S. Senate Committee on the Judiciary, Confirmation Hearing on 
Nomination of Loretta Lynch for Attorney General (Jan. 29, 2015), www.judiciary.senate.gov/imo/
media/doc/01-29-15%20Legomsky%20Testimony.pdf. Finally, in the main litigation on DACA, I was 
called as an expert witness to defend its legality. See Declaration of Stephen H. Legomsky in Texas v. 
United States, Case No. 1:18-CV-68 (S.D. Tex. July 16, 2018).

226	 Riga, Right-Wingers, note 216.
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of ideology on the decisions of judges; all he does, he testified, is “call balls and 
strikes.”227 Then-nominee Neil Gorsuch added a slightly different twist, looking the 
Senators in the eye as he told them that “[t]here’s no such thing as a Republican 
judge or a Democratic judge.”228

I don’t blame them for saying those things. No one who is nominated for a fed-
eral judgeship and who wants the job would dare acknowledge candidly, before the 
US Senate, that they intend to decide cases based on their personal policy prefer-
ences, their religious views, or their perceptions of the best electoral interests of the 
Republican Party. But both of these men had to know that what they were saying 
was not true. For decades, empirical studies have consistently exposed the extremely 
high positive correlations between judges’ decisions and (i) their personal ideolo-
gies and (ii) in the case of federal judges, the political parties of the presidents who 
nominated them.229

If there has been a shift – and I believe there has – it has been in the subtle trans-
formation from ideologically driven judicial decisions to those driven by naked par-
tisanship. The Supreme Court’s decision in Bush v. Gore, discussed earlier for the 
light it sheds on other issues, seems a likely foundation for this evolution as well.

In that case, the American people in 2000 chose Democratic nominee Al Gore 
over Republican nominee George W. Bush. But in the Electoral College, the out-
come hinged on the electoral votes of one state – Florida. The voting machine tabu-
lations in that state showed Bush holding a razor-thin lead. But there were widespread 
mechanical problems with the paper ballots in several counties with Democratic-
leaning populations. Chief among the problems were the famous “hanging chads” 
and “dimples.” On those ballots, the voter had punched an indentation or hole for a 
particular candidate, but not all the way through, with the result that the machines 
did not record their votes. Florida law required every ballot to be counted as long as 

227	 U.S. Senate Comm. on the Judiciary, Confirmation Hearing on the Nomination of John G. Roberts, 
Jr. to Be Chief Justice of the United States, 109th Cong. (2005), at 56.

228	 See E. J. Dionne Jr., Washington Post, Gorsuch’s Big Fat Lie (Mar. 22, 2017), www.washington​
post.com/opinions/gorsuchs-big-fat-lie/2017/03/22/7828ae5c-0f3e-11e7-9b0d-d27c98455440_story​
.html?utm_term=.a048761d2b3a. To Justice Gorsuch’s credit, he recently expressed frustration over 
the practice of plaintiffs shopping for judges who will enter nationwide injunctions against policies 
they dislike. During oral argument in a case challenging President Biden’s student debt relief plan, 
Justice Gorsuch let loose: “Talk about ways in which courts can interfere with the processes of gov-
ernment. … Two individuals in one state who don’t like the program seek and obtain universal relief, 
barring it for anybody anywhere.” Riga, Right-Wingers, note 216.

229	 Amidst the wealth of literature on this subject, see especially the careful empirical studies by Neal 
Devins & Lawrence Baum, Split Definitive: How Party Polarization Turned the Supreme Court 
into a Partisan Court (2017); Lee Epstein et al., The Behavior of Federal Judges: A Theoretical and 
Empirical Study of Rational Choice (2013) (acknowledging that judges are not driven solely by ideol-
ogy, and also suggesting that the role of ideology is greatest at the highest level of court). See generally 
Jeffrey A. Segal, Ideology and Partisanship, in Lee Epstein & Stefanie A. Lindquist (eds.), The Oxford 
Handbook of U.S. Judicial Behavior, chapter 16, at 303–16 (2017). For a useful compilation of older 
studies, see S.S. Nagel, Multiple Correlation of Judicial Backgrounds and Decisions, 2 Fla. State Univ. 
L. Rev. 258, 266–69 & especially 268–69 n.37 (1974).
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the intent of the voter could be ascertained. So the Florida Supreme Court, inter-
preting the Florida election laws, ordered a manual recount. But different counties 
employed different standards in judging the voters’ intentions. On that basis, a US 
Supreme Court majority of five Republican Justices rejected the Florida Supreme 
Court’s interpretation of Florida’s election law, found a likely denial of equal pro-
tection, and therefore temporarily halted the ongoing recount.

When the Court returned to the case for a final decision, the same majority 
decided that equal protection did indeed require the same evidentiary standard 
in every county. As the four dissenters pointed out, even then the Court could 
have given the Florida election officials a chance to restart the recount using the 
required uniform standard. By then, however, it was getting close to what the 
majority regarded as a firm deadline for Florida to submit its slate of electors to 
Congress. The majority thus decided on its own that the Florida election officials 
would not be able to get the job done in time. So the recount was permanently 
enjoined. With Bush holding a lead of just 537 votes out of more than 100 mil-
lion cast, he was declared the winner of Florida’s electoral votes and therefore the 
presidency.230

The majority had to dodge several bullets to reach that result. These federal 
Justices – all five of them states’ rights conservatives – had to overturn a state court’s 
interpretation of the state’s own law. They also had to hold that equal protection 
required all the counties in the state to employ the same criteria when assessing the 
intent of the voter in cases where the machines do not record the votes. And once it 
did that, the Court weeks later had to deny the Florida election officials any oppor-
tunity to try to complete the recount in the required manner before a deadline that 
the dissenters pointed out was not inflexible anyway.

For me, the most interesting part of the obstacle course that the majority was will-
ing to run involved the equal protection issue. Five conservative Republican Justices 
who until this case had barely noticed the equal protection clause suddenly not only 
discovered it, but, having done so, placed on it an interpretation far more expansive 
than what any of their more progressive colleagues could ever have dreamed of. And 
that epiphany just happened to occur in a case where their robust interpretation of 
the equal protection clause enabled Republican nominee George W. Bush to win 
the presidency over his Democratic rival.

Without entirely dismissing the possibility of mere coincidence, one cannot help 
but be struck by the typical lineups in the election law cases in particular – both 
those just discussed in this section and the many others that will be discussed in 
Chapter 3. Time and again, it is Democratic-appointed judges who vote to rein 
in both gerrymandering efforts and voter suppression strategies. It is Republican-
appointed judges who strain to uphold them.

230	 Infoplease, Presidential Election of 2000, note 69.
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The New York Times editorial board did not mince words: “Over the past several 
years, the court has been transformed into a judicial arm of the Republican Party. … 
In cases involving money in politics, partisan gerrymandering, and multiple suits 
challenging the Voting Rights Act, the court has ruled in ways that make it easier for 
Republicans and harder for Democrats to win elections.”231

The public has also noticed. In the same editorial, the Times said this:

In a Gallup poll taken in June, [even] before [my emphasis] the court overturned 
Roe v. Wade with Dobbs v. Jackson Women’s Health Organization, only 25 percent 
of respondents said they had a high degree of confidence in the institution. That 
number is down from 50 percent in 2001 – just months after the court’s [already] 
hugely controversial 5-4 ruling in Bush v. Gore, in which a majority consisting only 
of Republican appointees effectively decided the result of the 2000 election in favor 
of the Republicans.232

The Presidential Commission on the Supreme Court of the United States, in a 
passage relating the arguments in favor of Supreme Court expansion, said:

[C]ritics maintain that the Supreme Court has been complicit in and partially 
responsible for the “degradation of American democracy” writ large. On this 
view, the Court has whittled away the Voting Rights Act and other cornerstones 
of democracy, and affirmed state laws and practices that restrict voting and dis-
enfranchise certain constituencies, such as people of color, the poor, and the 
young. This has contributed to circumstances that threaten to give outsized 
power over the future of the presidency and therefore the Court to entrench 
that power.233

In addition, the report might have added, the nation suffers when the vast majority 
of its citizens lose faith in the basic institutions of government.

All this is disturbing enough. But as this section has sought to illustrate, so 
many of the most egregious abuses of judicial power have been by judges who 
would not even have been on the bench but for a federal judicial appointment 
process riddled with systematic counter-majoritarian biases. At multiple levels, 
those biases, in turn, would not exist but for the constitutionally entrenched roles 
of the states.

231	 The New York Times, Editorial, The Supreme Court Isn’t Listening, and It’s No Secret Why (Oct. 1, 
2022), www.nytimes.com/2022/10/01/opinion/supreme-court-legitimacy.html. See also Jesse Wegman, 
The New York Times, The Crisis in Teaching Constitutional Law (Feb. 26, 2024), www.nytimes​
.com/2024/02/26/opinion/constitutional-law-crisis-supreme-court.html (observing that, on today’s 
Supreme Court, “the result virtually always aligns with the policy priorities of the modern Republican 
Party.”)

232	 Ibid.
233	 Presidential Commission on the Supreme Court of the United States, Final Report (Dec. 2021), 

https://constitutional-governance.law.columbia.edu/sites/default/files/content/docs/SCOTUS-
Report-Final-12.8.21-1.pdf.
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E  The Constitutional Amendment Process

The process for amending the US Constitution is yet another example of elevat-
ing the equality of the states over the equality of the citizens. And this one takes 
counter-majoritarianism to an extreme. Article V of the Constitution reads:

The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several States, shall call a Convention for propos-
ing Amendments, which, in either Case, shall be valid to all Intents and Purposes, 
as Part of this Constitution, when ratified by the Legislatures of three fourths of the 
several States, or by Conventions in three fourths thereof, as the one or the other 
Mode of Ratification may be proposed by the Congress …

As the text indicates, there are two ways to begin the process of amending the 
Constitution. Two-thirds of the House membership, already distorted by the res-
idential patterns, single-member districts, and gerrymandering and voter suppres-
sion practices discussed below,234 together with two-thirds of the Senate, in which 
the citizens of high-population states are grossly underrepresented, may propose 
a constitutional amendment. Alternatively, two-thirds of the state legislatures – 
similarly both individually unrepresentative of their respective citizens’ voting 
preferences235 and representing dramatically different state populations to start 
with – may file an “application” for a constitutional convention that could then 
propose amendments. Thus, even the origination of a constitutional amendment is 
layered with counter-majoritarian hurdles.

Once that first set of hurdles has been cleared, additional supermajority require-
ments govern ratification. Three-fourths of the state legislatures – not states that 
collectively represent three-fourths of the American people, but three-fourths of 
the state legislatures, no matter how large or small the populations of the states 
they represent might be – must ratify the proposed amendment. And since the 
state legislatures themselves are counter-majoritarian for all the reasons just men-
tioned, one might think of this step in the process as a counter-majoritarian trifecta: 
Amending the Constitution requires ratification by (i) three fourths (ii) of already 
counter-majoritarian state legislatures (iii) that represent states of any population 
size. And all this is after a 2/3 majority vote by both of the counter-majoritarian 
chambers of the United States Congress. One book advocates eliminating the need 
for ratification entirely,236 and this book considers the alternative option of ratifica-
tion by nationwide referendum.237

234	 Chapter 3, Sections A and B.
235	 Ibid.
236	 Levitsky & Ziblatt, Tyranny, note 3, at 235.
237	 Chapter 6, Section D.
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As many others have observed, this process makes the US Constitution painfully 
hard to amend. Donald Lutz, in his thorough 1995 comparative study, found the US 
Constitution to be the hardest to amend of any constitution in the world.238

To Madison, that was a good thing.239 To Jefferson, it was a problem. He felt that 
new generations should be able to alter the US Constitution far more easily.240 State 
constitutions, in contrast, are quite easy to amend. Typically, all they require is a 
simple majority vote of the people241 – by definition, pure majoritarianism.

The resulting data are not surprising. The US Constitution has been amended 
only twenty-seven times – and only seventeen times since the final ratification of the 
Bill of Rights in 1791. In contrast, the average state constitution has been amended 
150 times,242 even though 37 of the 50 states have been around for far fewer years 
than the US Constitution.

I won’t wade deeply into that part of the debate. I do not object to the require-
ment of a supermajority for amendment of the Constitution. Our supreme law, 
which guarantees fundamental rights and protects other essential institutions, 
requires some measure of durability. Too easy an amendment process would leave 
the Constitution, and especially unpopular minorities, dangerously vulnerable to 
rapidly shifting political winds. But if the state constitutions are too fluid to rely on, 
the US Constitution seems to me to veer too far in the opposite direction.

The question being one of degree, my objection is to the endless layers of super-
majoritarian requirements piled on top of one another. So much of that (not all) 
traces back to the outsized roles assigned to the states. The requirement of a 2/3 vote 
in the Senate accentuates the small-state favoritism already built into that chamber, 
and the requirement of subsequent ratification by three-fourths of the states (small 
versus large doesn’t matter) adds another dose of double counter-majoritarianism – 
a triple dose, actually, when one considers the counter-majoritarian problems that 
afflict so many state legislatures to start with. As in other places, the Constitution 
sacrifices the equality of citizens for the equality of states.

The supermajority requirements matter. Take the case of the Equal Rights 
Amendment. Proposed by the requisite two-thirds of both Houses of Congress, it 
provided, in Section 1, that “Equality of rights under the law shall not be denied or 
abridged by the United States or by any State on account of sex.” By the 1979 expiration 
date specified in Congress’s proposal, the amendment had garnered the ratifications 

238	 Donald Lutz, Toward a Formal Theory of Constitutional Amendment, in Sanford Levinson (ed.), 
Responding to Imperfection: The Theory and Practice of Constitutional Amendment, at 237, 261 
(1995). See also Levinson, note 2, at 159–66; Levitsky & Ziblatt, Tyranny, note 3, at 217.

239	 See Federalist 49.
240	 Jeffrey S. Sutton, Who Decides? States as Laboratories of Constitutional Experimentation 331–32 

(2022), citing Jefferson’s letter to Thomas Kercheval (July 12, 1816), in Thomas Jefferson, Writings 1402 
(1984).

241	 Sutton, note 240, at 343.
242	 Ibid., at 332.

use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009581424.003
Downloaded from https://www.cambridge.org/core. IP address: 18.188.127.79, on 26 Apr 2025 at 18:31:42, subject to the Cambridge Core terms of

https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009581424.003
https://www.cambridge.org/core


92	 Democracy: Structural Problems

of thirty-five states, falling just short of the required thirty-eight. In six additional states, 
one of the two Houses of the state legislature had voted to ratify, but the other had not. 
To estimate the percentage of the US population represented by the opposing groups of 
legislatures, I added the populations of the ratifying states to one-half of the populations 
of the six states where half the legislature had voted to ratify. (I did not add in the popu-
lations of three other states that voted to ratify the amendment after the congressional 
deadline had passed.) Under those assumptions, pro-ratification legislatures accounted 
for 78.4 percent of the national population. Legislatures that declined to ratify, even 
in combination with those legislatures that ratified it too late, accounted for only 21.6 
percent of the national population. Despite the lopsided score, the latter won out.243

Apparently feeling that the dizzying array of counter-majoritarian requirements did 
not erect a high enough hurdle, the framers attempted to make one provision of the 
Constitution unamendable entirely. The last line of the amendment provision creates 
the following exception: “No State, without its Consent, shall be deprived of its equal 
Suffrage in the Senate.”244 This insistence on not only constitutionalizing the princi-
ple of equal Senate suffrage, but then taking the further step of insulating that princi-
ple from the already backbreaking constitutional amendment process, showcases how 
zealous the Antifederalists were about state sovereignty. Madison understood this. In 
Federalist 43, he explains this exception by saying that it “was probably insisted on by 
the States particularly attached to that equality.” It was, in other words, just a conces-
sion necessary to get all the states’ agreement, not a normative argument for the equal 
suffrage provision – much less an argument for perpetuating it.

This Senate exception to the amendment process does present an interesting, 
if inconsequential, conundrum. If it had been a freestanding provision, rather 
than a proviso to the amendment process, it might be easier to change. If there 
were enough support for making each state’s Senate representation proportional 
to its population, an amendment would have been able to simply do that. Even an 
amendment abolishing states could either expressly delete the requirement of equal 
state Senate suffrage or simply ignore that requirement, as the issue would become 
moot. There simply wouldn’t be any states with unequal Senate suffrage, because 
there wouldn’t be any states at all.

243	 Sources: The list of non-ratifying states was taken from ERA, Ratification Info State by State, www​
.equalrightsamendment.org/era-ratification-map. The state populations were taken from US 1970 
Census Data, per Wikipedia, List of U.S. States and Territories by Historical Population, https://
en.wikipedia.org/wiki/List_of_U.S._states_and_territories_by_historical_population. Five of the rat-
ifying states later attempted to revoke their ratifications, but the legal effect of those efforts remains 
doubtful. Compare, for example, Travis Crum, The Lawfulness of the Fifteenth Amendment, 97 Notre 
Dame L. Rev. 1543, 1601–603 (2022) (arguing that states are not permitted to rescind their ratifications) 
with Akhil Reed Amar, America’s Constitution: A Biography 456 (2005) (arguing that rescissions are 
valid when passed before three-fourths of the states have ratified).

244	 Unlike the language that precedes it, this constraint does not appear to be limited to actions taken 
before 1808.
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But the provision is not freestanding. It is cast as an exception to the constitutional 
amendment process itself. How could the Constitution be amended to eliminate 
equal state Senate suffrage when the very process that would have to be followed to 
amend the Constitution contains an express prohibition on the elimination of equal 
Senate suffrage?

One possible way around the exception is to argue that no legal document, and 
no provision of any legal document, should ever be interpreted to permanently pro-
hibit the parties from agreeing to any future changes. The counterargument would 
be that, while such a principle makes sense when there is some elasticity in the 
relevant text, this language is crystal clear. It expressly prohibits depriving a state of 
its equal suffrage in the Senate without its consent. Besides, if this exception were 
interpreted as merely a statement that states must have equal state suffrage in the 
Senate, and not as a bar on using the constitutional amendment process to end that 
practice, the provision would be superfluous. The principle of equal state suffrage 
in the Senate is already guaranteed elsewhere in the Constitution.245

Alternatively, perhaps one could argue that a constitutional amendment abol-
ishing states would not violate the equal suffrage requirement. If there were no 
states, then there would be no unequal state Senate suffrage. Or if, as proposed here, 
states remain as geographic areas and as sources of identity, affiliation, and pride, 
and state government is all that is eliminated, then it would seem that the states’ 
suffrage in the Senate would remain equal: Every state would have zero senators.

Perhaps the most clearly valid solution – assuming for the sake of discussion that 
there were the political will to abolish state government in the first place – would be 
to proceed sequentially. First, amend Article V itself, deleting the Senate proviso. That 
amendment would not violate the exception because it would not eliminate equal state 
suffrage; it would merely eliminate the exception to the constitutional amendment 
process. Then, once that amendment has been ratified, add a second amendment, 
either to make Senate districts equipopulous or to abolish states entirely. Perhaps even 
a single constitutional amendment with two clauses, rather than a sequence of two 
amendments, could effect both changes. As long as the clause abolishing states takes 
effect only after the clause that deletes the exception to the amendment process – and 
perhaps even if they take effect simultaneously – the amendment should be valid.

At any rate, the Senate suffrage exception to the amendment process, whether or 
not interpreted literally, is also one illustration of how counter-majoritarianism feeds 
on itself. The states, whose counter-majoritarian impact on our democracy has man-
ifested itself in the many ways described in this chapter, insisted on that exception. 
By doing so, they have at least attempted, very possibly successfully, to inoculate 
themselves from termination even by a supermajority, thus preserving themselves 
for all eternity. As will be discussed in Chapter 3, Section A, state legislatures have 
achieved an analogous self-reinforcing effect through partisan gerrymandering.

245	 U.S. Const. Art. I, § 3, Cl. 1.
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