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H.L.A. Hart says that The Concept of Law is focused on municipal or domestic law
because that is the “central case”1 for the usage of the word ‘law.’ At the beginning of
the book he states that “at various points in this book the reader will find discussions of
the borderline cases where legal theorists have felt doubts about the application of the
expression ‘law’ or ‘legal system,’ but the suggested resolution of these doubts, which
he will also find here, is only a secondary concern of the book.”2 Yet among those
borderline cases there is one that is rather intriguing, since Hart closely discusses a
particular instance of them: it is international law, to which he devotes an entire chap-
ter—the final one—of The Concept of Law. My goal in this article is therefore to make
clear why the ‘resolution’ of the borderline case of international law is not entirely
‘secondary’ to Hart’s overall project in The Concept of Law and, in so doing, to show
that Chapter X is not as unhappy as many think it is.

Indeed, the literature on Hart’s conception of international law is mostly neg-
ative (section I). But if we abstract from the content of this conception and take a
methodological stance looking at how Hart treats the topic (section II), Chapter X
appears in a different light: not as an ill-conceived attempt to articulate a general
account of international law, but rather as a piece of conceptual analysis applied
to a non-central case of law. Thus, as we will see (section III), Chapter X offers an
alternative viewpoint on the way Hart practises conceptual analysis—a viewpoint
other than the one normally focused on paradigmatic cases of ‘law.’ Through this
perspective it is possible to better assess Hart’s account of international law with
all its strengths and shortcomings.

I. The Negative View of Scholars

International legal scholarship has not paid much attention to Hart’s discussion of
international law (IL), while legal philosophy is quite critical of the Hartian con-
ception of IL, regarding it as one of the least successful parts of his thought. This
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2. Ibid at 17.
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is not surprising with respect to international legal scholars. Indeed, Hart did not
seem to be much concerned with IL. His writings on this topic are few3 and even
the Postscript, which re-examines most of the principles and arguments of The
Concept of Law, does not mention IL at all. In addition, in Hart’s view municipal
law and IL differ so much that they cannot be equated to each other. Compared
with municipal law, IL is so simple and elementary that, for Hart, one may even
come to question its legal status—indeed, the whole of Chapter X revolves
around that very question. But should one doubt whether IL is really law, it is
understandable to find Hart quite unhelpful within IL research.4 Thus, it is hard
to engage in discussion with an international lawyer when we have an unsophis-
ticated account of IL like Hart’s.5

What is more surprising is the position of legal philosophers, particularly those
influenced by Hart. First, they seem to have become interested in Hart’s conception
of IL only a short time ago. For example, Neil MacCormick, in his seminal work on
Hart’s thought, covers the subject only on the surface.6 According to JeremyWaldron,
“legal philosophers in Hart’s tradition mostly neglect the subject of international law
altogether,” probably owing to the weak significance of IL for the founder of that tra-
dition.7 More importantly, their opinions of Hart’s account of IL are rather

3. The other one being the criticism of the Kelsenian monism in IL: see HLA Hart, “Kelsen’s
Doctrine of the Unity of Law” in Howard E Kiefer & Milton K Munitz, eds, Ethics and
Social Justice (State University of New York Press, 1970) 171.

4. International lawyers usually doubt the efficaciousness of IL, but not its legal status: for
Thomas Franck, for example, it is a “tired old question.” See Thomas Franck, “Remarks
by Thomas Franck” (2009) 103 Proceedings of the American Society of Intl L Annual
Meeting 161 at 161.

5. For example, Ian Brownlie, The Rule of Law in International Affairs: International Law at the
Fiftieth Anniversary of the United Nations (Martinus Nijhoff Publishers, 1998) at 3-6; Anthony
D’Amato, “What ‘Counts’ as Law?” in Nicholas Greenwood Onuf, ed, Law-Making in the
Global Community (Carolina Academic Press, 1982) 83 at 106; Thomas Franck, “Legitimacy
in the International System” (1988) 82:4 Am J Intl L 705 at 751; Miodrag A Jovanović, The
Nature of International Law (Cambridge University Press, 2019). But compare Jörg
Kammerhofer, “International Legal Positivism in a Post-Modern World: A Proposal for Greater
Focus in Scholarship” (2013) AjV Newsletter 03/13, online: https://ssrn.com/abstract=2282529.
For Mehrdad Payandeh, international legal scholars have sometimes been interested in Hart’s dis-
tinction between primary and secondary rules, but paid very little heed to his conception of IL, for
IL is depicted as not systematic. See Mehrdad Payandeh, “The Concept of International Law in the
Jurisprudence of H.L.A. Hart” (2010) 21:4 Eur J Intl L 967 at 968, 978.

6. Neil MacCormick, H.L.A. Hart, 2d ed (Stanford University Press, 2008) at 34-35, 138, 145.
Michael Bayles also makes little reference to IL: Michael D Bayles, Hart’s Legal Philosophy:
An Examination (Kluwer Academic Publishers, 1992) at 76-77.

7. Jeremy Waldron, “Hart and the Principles of Legality” in Matthew H Kramer et al, eds, The
Legacy of H.L.A. Hart: Legal, Political, and Moral Philosophy (Oxford University Press,
2008) 67 [Waldron, “Hart”] at 68; Jeremy Waldron, “International Law: ‘A Relatively
Small and Unimportant’ Part of Jurisprudence?” (2013) NYU School of Law, Public Law
& Legal Theory Research Paper Series No. 13-56, online: https://doi.org/10.2139/ssrn.
2326758 [Waldron, “International”]. Others who share this view include Dan Priel,
“Trouble for Legal Positivism?” (2006) 12:3 Leg Theory 225 at 227; Michael Giudice,
“Hart and Kelsen on International Law” in Leslie Green & Brian Leiter, eds, Oxford
Studies in Philosophy of Law, vol 2 (Oxford University Press, 2013) 148 [Giudice, “Hart”]
at 150; Michael Giudice, “Sources and the Systematicity of International Law: A
Philosophical Perspective” in Samantha Besson & Jean d’Aspremont, eds, The Oxford
Handbook of the Sources of International Law (Oxford University Press, 2017) 583
[Giudice, “Sources”] at 584; Payandeh, supra note 5 at 968. We may say that even for
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unfavourable. Basically, there are two criticisms made of Hart. The first might be la-
belled ‘external’ because it highlights a gap found between the reality of IL and the
Hartian account of it; the second is more ‘internal’ and refers to the adequacy of Hart’s
concepts in relation to IL.8

Hart asserts that IL is different from municipal law because it lacks secondary
norms. Critics, however, believe that this assertion is false.9 Today IL is too
developed to sustain a contention like that,10 but what is worse, is that it was
an excess even in the fifties to hold that IL does not possess any sort of rules
of recognition, rules of change, or rules of adjudication.11 To be sure, no one
argues that Hart shares Austin’s view with respect to the legal status of IL12

and, admittedly, no one equates secondary rules in the international realm to
those in the municipal realm.13 But—and here is the second criticism—the prob-
lem with Hart is that he nonetheless looks at IL through the eyes of municipal

Hart’s main opponent—Ronald Dworkin—IL had the same weak significance: indeed,
Dworkin’s only writing on IL was published posthumously. See Ronald Dworkin, “A New
Philosophy for International Law” (2013) 41:1 Philosophy & Public Affairs 2.

8. Carmen E Pavel, “Is International Law a Hartian Legal System?” (2018) 31:3 Ratio juris 307 at
316, notes that Hart makes “both a conceptual and an empirical claim.”

9. Compare among others Waldron, “International”, supra note 7; Jean d’Aspremont, “Herbert
Hart in Post-Modern International Legal Scholarship” in Jean d’Aspremont & Jörg
Kammerhofer, eds, International Legal Positivism in a Post-Modern World (Cambridge
University Press, 2014) 114 at 132-34; Payandeh, supra note 5 at 978, Giudice, “Hart”, supra
note 7 at 168, 171-72; David Lefkowitz, “(Dis)solving the Chronological Paradox in
Customary International Law: A Hartian Approach” (2008) 21:1 Can JL & Jur 129; Pierre-
Marie Dupuy, “The Danger of Fragmentation or Unification of the International Legal
System and the International Court of Justice” (1999) 31:4 NYUJ Intl L & Pol 791 at 793;
Samantha Besson & John Tasioulas, “Introduction” in Samantha Besson & John Tasioulas,
eds, The Philosophy of International Law (Oxford University Press, 2010) 1 at 10;
Samantha Besson, “Theorizing the Sources of International Law” in Samantha Besson &
John Tasioulas, eds, The Philosophy of International Law (Oxford University Press, 2010)
163 at 180; Pavel, supra note 8 at 316.

10. For that reason Payandeh, supra note 5 at 979, rightly remarks that “evaluating Hart’s theory at
the benchmark of the current state of international law is therefore less a critique of Hart than an
attempt to convey his theory to the contemporary international system.”

11. Clearly Waldron, “International”, supra note 7 at 215-16; Pavel, supra note 8 at 316, 321; and,
implicitly, Dupuy, supra note 9 at 794. But Payandeh, supra note 5 at 979, correctly cautions
that Chapter X should be framed in its own time.

12. Since, however, Hart ends up reducing IL to a set of primary rules like primitive law, Waldron
holds that those who read Chapter X “usually come away with the impression that Hart, like
Austin, did not believe there was any such thing as international law” (Waldron, “Hart”, supra
note 7 at 68). On the same line see Payandeh, supra note 5 at 978-79. Hart would even deny the
legality of IL according to Jean d’Aspremont, “Herbert Hart and the Enforcement of
International Law: Substituting Social Disability to the Austinian Imperatival Handicap of
the International Legal System” (2012) online: http://papers.ssrn.com/sol3/papers.cfm?
abstract_id=1995041 at 4; see also David Gray, “Rule-Skepticism, ‘Strategery,’ and the
Limits of International Law” (2006) 46:3 Va J Intl L 563 at 563; Massimo La Torre, “The
Hierarchical Model and H.L.A. Hart’s Concept of Law” (2013) 21 Revus 141 at 159;
Brian Z Tamanaha, “What Is International Law?” (2016) Washington University in St.
Louis Legal Studies Research Paper No. 16-07-01 online: https://doi.org/10.2139/ssrn.
2803387 1 at 45; Besson & Tasioulas, supra note 9 at 7-8. It is worth noticing, however, that
Bayles, as early as 1992, held that IL can be law even if it is not a legal system (Bayles, supra
note 6 at 76-77).

13. Compare Waldron, “International”, supra note 7 at 216-17; Payandeh, supra note 5 at 982-92;
Giudice, “Hart”, supra note 7 at 171.
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law. He does not see secondary rules in the realm of IL because these rules are
part of a notion of a legal system, which is narrowly tailored to state law.

Accordingly, the concept of a secondary rule is utterly state-centred, too
biased towards the role law plays in the municipal realm, as if one may speak
of legislators’ and judges’ power only in relation to municipal law.14 Thus—
the criticism goes—to admit the legal status of IL while depicting it as “a set
of separate rules”15 without any unifying feature ends up obscuring the reality
of IL. It would be better to devise a broader notion of legal system, one able
to encompass the ‘secondarity’ of power-conferring rules in IL.16

No doubt, as we will see in section III below, those opinions have good reasons on
their side, but they leave unanswered a basic question: Why did Hart have such an
impoverished view of IL?17 Indeed, the critics give the impression that the best choice
would have been to exclude Chapter X from The Concept of Law altogether. If so, then
while The Concept of Law would have been less general than Hart claimed, it would
have gained much more in terms of explanatory power. In that way, Chapter X turns
out to be a sort of foreign body when compared to the theoretical mastery of the rest of
the book. And that impression gets stronger when some of them declare that interna-
tional relations in the fifties did not justify a conception of IL like Hart’s.

II. Hart’s Rationale for Chapter X.

However, the critical conclusion just expressed may depend on a too narrow per-
spective on Hart as an IL scholar—one too focused on the content of his concep-
tion of IL. It may, therefore, be helpful to reconsider this criticism by adopting a
methodological point of view—as we can see if the rationale for Chapter X is
brought to light. By making clear the reasons behind Chapter X we may discover
that the apparent difference between IL and municipal law is an intentional choice
by Hart, coming from reasons internal to his theory of law and revolving around
the way in which he understands conceptual analysis. This method provides deep

14. Compare, for example, d’Aspremont, supra note 9 at 133-34; Giudice, “Hart”, supra note 7 at
164, 167; and Pavel, supra note 8 at 321. And that impression gets stronger for those who
approach the challenge of globalization from a Hartian perspective: for example, William
Twining, General Jurisprudence: Understanding Law from a Global Perspective
(Cambridge University Press, 2009) at 12; Keith Culver & Michael Giudice, Legality’s
Borders: An Essay in General Jurisprudence (Oxford University Press, 2010) at XXVIII-
XXIX; Detlef von Daniels, The Concept of Law from a Transnational Perspective
(Ashgate, 2010) at 83-86, 131. But, as we will see, the ‘state-centrism’ charge against Hart
should be more nuanced.

15. Hart, supra note 1 at 234.
16. Compare d’Aspremont, supra note 9 at 133-34; Payandeh, supra note 5 at 981, 994; Waldron,

“International”, supra note 7 at 216-17; Brian Z Tamanaha, “Necessary and Universal Truths
About Law?” (2017) 30:1 Ratio juris 3 at 15.

17. Indeed, for Waldron, the strengths of Chapter X would be only the right interpretation of the
concept of sovereignty in international domain and the idea that there is law also when there are
no centralized sanctions. See Waldron, “International”, supra note 7 at 211-13. Hart’s account
of IL is fruitful also for Jean d’Aspremont, supra note 12 and Jörg Kammerhofer, “The Pure
Theory of Law and Its ‘Modern’ Positivism: International Legal Uses for Scholarship” (2012)
Proceedings of the 106th Annual Meeting of the American Society of Inl L 365.
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insights into state law which nonetheless do not entirely fit IL. On this approach,
Chapter X basically aims to apply the same method at the international level and
to reveal the specificity of IL despite the fact that both IL and state law are lin-
guistically ‘legal.’

Indeed, Chapter X does not flesh out a broad conception of IL but instead
seeks to demonstrate essentially one single thesis: that IL is really law, even
if it is not a legal system, i.e., even if it has no secondary rules at all. Hart himself
makes explicit the reasons for this choice at the beginning of Chapter X. Previous
chapters show that the concept of a union of primary and secondary rules plays a
central role to understand what law is, but Hart expressly warns against the use of
this concept as a definition of law. His intention is not to describe (or even dic-
tate) the rules governing the proper use of word ‘law.’ He is not only sceptical
about the definition in the case of law,18 but his primary aim is to elucidate the
concept of it, i.e., to explain the linguistic usage without accepting it uncritically
and by making clear the substantive reasons supporting that usage.19

A case examined in the book where Hart finds such a method useful is the
problem of unjust laws.20 Ordinary language holds them as laws despite their
immoral content, but according to Hart it would be simplistic to do so, because
the theoretical and practical advantages of conforming to ordinary language
would be ignored.21 Consequently, an in-depth analysis aimed at elucidating
the concept finds good reasons for the current linguistic usage along with a
broader notion of law, encompassing morally iniquitous laws.22

While IL is a case where this approach is equally helpful, it raises the opposite
problem. “It is consistent with the usage of the last 150 years to use the expression
‘law’ here,”23 but, again, Hart does not intend to follow it uncritically. “As in the
German case, we shall ask whether the common wider usage that speaks of
‘international law’ is likely to obstruct any practical or theoretical aim”24 and,
in so doing, Hart finds serious substantive doubts against that common wider
usage supporting the legality of IL—doubts bringing it closer to “that simple
form of social structure, consisting only of primary rules of obligation, which,
when we find it among societies of individuals, we are accustomed to contrast
with a developed legal system.”25

Now, the crucial problem is: What is the origin of those doubts? How can they
call into question a linguistic convention that takes the legal nature of IL for
granted? A reasonable response might draw on John Austin’s theory of law,
but it would not be convincing. Austin’s arguments against the legality of IL
are essentially twofold: first, that IL conflicts with a necessary feature of

18. Hart, supra note 1 at 13-17.
19. Ibid at 213.
20. Ibid at 214.
21. Ibid at 209, 214.
22. Ibid at 210-12.
23. Ibid at 214.
24. Ibid.
25. Ibid.
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statehood, namely the sovereignty; and second, that IL lacks enforcement insti-
tutions, so those who deviate from a rule are unlikely to suffer for it.26 But Hart
notices that both arguments are nothing more than corollaries of arguments found
faulty before in the book: “We have seen in the early chapters of this book how
bad a guide this seductive notion [of sovereignty] is to the structure of a munici-
pal legal system.”27 And the lack of organized sanctions “is tacitly to accept the
analysis of obligation contained in the theory that law is essentially a matter of
orders backed by threats. This theory, as we have seen, identifies ‘having an ob-
ligation’ or ‘being bound’with ‘likely to suffer the sanction or punishment threat-
ened for disobedience.’”28 So why write a whole chapter—as a finale—when it
would have been enough merely to reshape old arguments?

In fact, one person who casts doubt on the legality of IL is Hart himself; and he
points at his own idea of law as the union of primary and secondary rules as the
main source of those doubts.

In Chapter IX Hart states that “reflection on some very obvious generaliza-
tions—indeed truisms—concerning human nature and the world in which men
live, show that as long as these hold good, there are certain rules of conduct which
any social organization must contain if it is to be viable.”29 It is the first step to the
well-known “minimum content of Natural Law” claim,30 which comprises
(primary) rules restricting the use of violence to human beings or things and (sec-
ondary) rules organizing sanctions, so that “those who would voluntarily obey
shall not be sacrificed to those who would not.”31 In Chapter X, Hart makes
the following statement:

The sceptic may point out that there are in a municipal system, as we have ourselves
stressed, certain provisions which are justifiably called necessary; among these are
primary rules of obligation, prohibiting the free use of violence, and rules providing
for the official use of force as a sanction for these and other rules. If such rules and
organized sanctions supporting them are in this sense necessary for municipal law,
are they not equally so for international law?32

That is the plausible reason why Hart discusses the case of IL and merely to dem-
onstrate that it is law even without secondary rules—a reason that says a lot about
Hart’s method.

First, it proves the importance of the ‘minimum content of Natural Law’ claim
in Hart’s ‘toolbox.’ The borderline nature of IL is not conveyed by language,
which regards IL as law simpliciter. Hart could stop here and rely on this linguis-
tic convention, but this would mean repudiating the type of analysis he espouses.
That analysis demonstrates that law cannot have just any content whatsoever and

26. Ibid at 220-21, 217-18.
27. Ibid at 221, “but it has been an even more potent source of confusion in the theory of interna-

tional law,” Hart adds.
28. Ibid at 217.
29. Ibid at 192-93.
30. Ibid at 193 [emphasis in original].
31. Ibid at 198.
32. Ibid at 218 [emphasis added].
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IL is a case showing that, if we aim to grasp law conceptually, “minimum con-
tent”matters much more than language because it brings into light some substan-
tive doubts on the legal status of IL that language conceals.

Secondly, such a reason is completely internal to Hart’s theory. In his opinion,
theorising about law in general is not just a matter of linguistic analysis or
empirical inquiry, but it is necessary to take into account a “third category of
statements: those the truth of which is contingent on human beings and the world
they live in retaining the salient characteristics which they have.”33

This “third category of statements” reveals that legal practice would be non-
sensical if it did not have a coercive system. This is a conclusion which elucidates
state law well, but proves to be problematic for that practice which, even if it is
not a legal system, is linguistically labelled as ‘international law.’ Thus, Chapter
X represents the effort to keep that argument from turning to conclusions that are
not only opposed to linguistic conventions about IL,34 but that Hart himself is not
willing to admit substantively. And unsurprisingly Hart prevents this use not
from a linguistic point of view, but by re-shaping the ‘minimum content of
Natural Law’ claim, so to say, ad usum juris gentium.

In the international domain one of the truisms, viz., approximate equality, is
different from that of the minimum content related to municipal law. There the
use of violence is not restricted to individuals, but takes place between complex
organizations that are states. This fact implies not only that such use must be pub-
lic (contrary to the violence between individuals, which can be also a private mat-
ter) but also that states can be invariably unequal in strength.35 Accordingly, a
further fundamental truism of the minimum content concerning municipal law
is subject to change: the “limited understanding and strength of will.”36

Usually “all are tempted at times to prefer their own immediate interests and,
in the absence of a special organization for their detection and punishment, many
would succumb to the temptation.”37 However, due to the lack of approximate
equality in the international context, a coercive system is by no means a necessity.
On the contrary: threatened force not only may have no deterrence against very
powerful states, but may be hazardous even for a strong state, because it may
prove to be ineffective or it may even have adverse effects.38

This account of the rationale for Chapter X may also explain why Hart dis-
cusses a doubt which is, again, substantive, and not linguistic in character: the
alleged moral nature of IL.39 As before, even in this case the source of doubts

33. Ibid at 199-200.
34. Nicos Stavropoulos rightly remarks that, if Hart had set apart ordinary language, “his theory

would be one among many tolerated by the practice, and would have to include appeal to some
independent political, moral, or methodological principle.” See Nicos Stavropoulos, “Hart’s
Semantics” in Jules L Coleman, ed, Hart’s Postscript: Essays on the Postscript to The
Concept of Law (Oxford University Press, 2001) 59 at 87)

35. Hart, supra note 1 at 219-20.
36. Ibid at 197-99 [emphasis in original].
37. Ibid at 197.
38. Ibid at 219.
39. Ibid at 227-32.
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appears to be outside The Concept of Law,40 but actually comes from some con-
tentions previously advanced in the book concerning (state) law and morality that
might be used to classify IL rules as moral ones. And, as before, even in this case
the solution proposed by Hart is not so much linguistic, but rather based on an
attitude open to the reality of IL as it is.41

Since, for Hart, the key to the science of jurisprudence42 lies in the union of
primary and secondary rules, he seems to suggest throughout The Concept of Law
that a society without rules of recognition, change and adjudication has an unde-
fined nature, swinging between morality, pre-legality, and a mixed condition.43

As a result, in Chapter X he has to demonstrate that even a set of primary rules,
such as those of IL, can be entirely legal. When there are no secondary rules, a
rule can be said to exist only through that practice called ‘rule-acceptance’—a
practice that is frequently moral in character.44 So Hart points out that, with
respect to IL, that practice is mainly legal instead. It can be motivated “by cal-
culations of long-term interest, or by the wish to continue a tradition or by dis-
interested concern for others;”45 regarding the pressure for conformity “often no
mention is made of moral right or wrong, good or bad;”46 rules of IL “are often
morally quite indifferent,”47 while moral rules cannot but be important. Finally,
since IL and morality cannot be modified through a rule of change, the “immunity
from deliberate change”48 proper to morality is (and must be) necessary, while in
IL “the lack of a legislature is just a lack which many think of as a defect one day
to be repaired.”49

III. Hart’s Conception of International Law and its Methodological
Background

Hart’s conception of IL is a good standpoint from which to shed a different
light not only on the solutions Hart gives on the “persistent questions”50 of the
theory of law, but also on the way he reaches those solutions.51 Chapter X is
indeed one of the few chapters in The Concept of Law containing methodo-
logical remarks.

40. Hart refers to Austin as an advocate of “comprehensive use of term ‘morality.’” See Ibid at 305.
41. Ibid at Section 4, ch X.
42. Ibid at 81.
43. Ibid at 86, 91-99, 169-70, 175.
44. Ibid at 55-61.
45. Ibid at 232.
46. Ibid at 228. D’Aspremont argues that, since the (legal) form of social pressure for conformity is

essential to distinguish those sets of primary rules that are IL and morality, this shows how
coercion in Hart is much less marginal than he suggests. See d’Aspremont, supra note 12
at 4.

47. Hart, supra note 1 at 229.
48. Ibid at 175-78 [emphasis in original].
49. Ibid at 230.
50. Ibid at ch I.
51. Waldron suggests looking at The Concept of Law from the viewpoint of Chapter X. See

Waldron, “International”, supra note 7.
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We can say that Hart’s conceptual analysis, if considered in the light of that
conception, appears less language-dependent than it actually is and more respon-
sive to the ‘reality’ conveyed by language. In Hart’s view, if one puts aside the
simple truisms underlying the use of the word ‘law,’ the concept of it cannot re-
ally be grasped and analysis leads to a matter “concerning the proprieties of lin-
guistic usage,”52 without sharpening “‘our perception of phenomena.’”53

Multiple practises are commonly called legal, some of them show similarities
in structure, function, and content, and analysis, if aimed to be conceptually deep,
cannot ignore “the core of good sense”54 in the ‘minimum content’ claim. To be
sure, this claim should be not meant as a method properly understood: the simple
truisms “are for sociology or psychology like other sciences to establish by the
methods of generalization and theory, resting on observation and, where possible,
on experiment.”55 But without this “good sense,” conceptual analysis would be
trapped between linguistic enquiry and empirical research. As result, those sim-
ilarities might deceive, some relevant problems in legal theory would be left un-
determined and in any case cannot be solved through language only as, for
example, the problem of coercive system. “There are no settled principles forbid-
ding the use of the word ‘law’ of systems where there are no centrally organized
sanctions, and there is good reason (though no compulsion) for using the expres-
sion ‘international law’ of a system, which has none.”56 However, although both
IL and state law are linguistically referred to as ‘law,’ “we do need to distinguish
the place that sanctions must have within a municipal system, if it is to serve the
minimum purposes of beings constituted as men are.”57

This approach is particularly appropriate in the international domain because
here the linguistic usage is even more misleading. This usage has no doubt about
the legal status of IL, but in fact many are sceptical about the binding force of it.
Thus, either we passively rest on that usage or at most we can decide “whether we
should observe the existing convention or depart from it,”58 but in both cases we
are not making “explicit : : : and examining the principles that have in fact guided
the existing usage.”59 And exploring those principles causes Hart to go beyond
“definitions and ordinary statements of fact” and to reveal that, despite the current
usage of word ‘law’ common to municipal law and IL, there are two realities that

52. Hart, supra note 1 at 209.
53. Ibid at V (quoting JL Austin).
54. Ibid at 199.
55. Ibid at 194.
56. Ibid at 199. Of course, the simple truisms and the ‘minimum content’ claim do not come into

play whenever we use the word ‘law’ or in presence of any (allegedly) legal phenomena, but
only when there is a matter of survival, i.e., only when we have to do with “social arrangements
for continued existence,” as IL, for example. See ibid at 192.

57. Ibid at 199.
58. Ibid at 215.
59. Ibid. Indeed, Veronica Rodriguez Blanco (“The Methodological Problem in Legal Theory:

Normative and Descriptive Jurisprudence Revisited” (2006) 19:1 Ratio juris 26 at 36) holds
that conceptual analysis, albeit controversial in some respects, “uses verbal expressions, such
as sentences and words, because this is the only way we can gain access to our concepts and
propositions, but it should be noted that the subject of analysis is not the verbal expression
itself. It is conceptual, not linguistic analysis.”
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are rather different from each other: IL does not enable secondary rules and, on
the contrary, highly discourages them because “to initiate a war is, even for the
strongest power, to risk much for an outcome which is rarely predictable with
reasonable confidence.”60

It is this attentiveness to reality that explains why Hart openly opposes those
who go in search of a basic norm or a rule of recognition for IL. This occurs either
when theorists remain prisoners of their own theories, “as if we were to insist that
a naked savage must really be dressed in some invisible variety of modern
dress,”61 or when they stop at external resemblances between state law and
IL, “in their anxiety to defend against the sceptic the title of international law
to be called ‘law.’”62 But as Hart states, “once we emancipate ourselves from
the assumption that international law must contain a basic rule, the question
to be faced is one of fact”63 and the facts say that those resemblances “at present
seem thin and even delusive.”64

Nevertheless, IL can be said to be law just as much as state law. First, despite
of the lack of a coercive system, properly understood rules exist, as they possess
what Hart labels the “internal aspect.”65 Secondly, the pressure for conformity
has a mostly legal nature, as “what predominate in the arguments, often technical,
which states address to each other over disputed matters of international law, are
references to precedents, treaties, and juristic writings.”66 Two things emerge.
First, IL is law even if it is not a legal system. And second, this conclusion cannot
be gained through mere conceptual analysis or theorization, no matter how
refined that analysis or theorization is, of lexical recurrences, but can only be
arrived at by arguing in terms of ‘minimum content.’67

60. Hart, supra note 1 at 219. Pavel notes the difference but interprets it as an internal contradiction
in Hart’s thought, because she (wrongly) interprets the coercive system required by the mini-
mum content related to state law as “a necessary feature of law.” See Pavel, supra note 8 at 320.

61. Hart, supra note 1 at 236 [emphasis in original].
62. Ibid at 232.
63. Ibid at 236.
64. Ibid at 237. This may be questionable from the point of view of an IL scholar, but it is not

Hart’s perspective, it being that of “ordinary educated men.” See ibid at 3, precisely in relation
to the doubtful case of IL.

65. Ibid at 56, 220.
66. Ibid at 228.
67. For Stavropoulos, supra note 34 at 68-69, “it is important to note : : : that whenever [Hart]

discusses the meaning of ‘law’, he is adamant that the linguistic rules governing that word’s
use cannot alone settle the important metaphysical questions about law’s nature. There seems
to be, therefore, a tension: on the one hand, Hart professes to seek metaphysical insight from
the way words are used; on the other, he says that the rules governing use will not take us far
enough in the metaphysical inquiry.” That is the reason why scholars like Andrei Marmor hold
that Hart’s enterprise is less concerned with conceptual analysis (which “is, essentially, about
language”), but is actually something else, i.e., a form of “reductionism.” See Andrei Marmor,
“Farewell to Conceptual Analysis (in Jurisprudence)” (2012) USC Legal Studies Research
Paper No. 12-2, online: https://ssrn.com/abstract=1990401 at 6. But compare Pierluigi
Chiassoni, according to whom Hart does practice conceptual analysis, albeit a rather ‘thick’
form of conceptual analysis, one that includes “metaphysical tools” and a good amount of
“philosophical imagination” (as precisely the “minimum content” claim.) See Pierluigi
Chiassoni, “The Model of Ordinary Analysis” in Luís Duarte d’Almeida, James Edwards &
Andrea Dolcetti, eds, Reading HLA Hart’s The Concept of Law (Hart, 2012) 444 at 455-56.
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We can now turn back to Hart’s account of IL with a less critical eye. No
doubt, he has good reasons for restricting the notion of a legal system to state
law. True, IL and state law exhibit analogies of function and content, Hart says,68

and after World War II the United Nations seems to have strengthened the struc-
ture of IL.69 But to conclude based on those resemblances the systematic nature of
IL is to ignore that “the simple truisms which hold good for individuals do not
hold good for states, and the factual background to international law is so differ-
ent from that of municipal law.”70

The opposite view fails to grasp the methodological reasons behind this position
and conceives of Hart’s conceptual analysis more as linguistic than as
dependent on the ‘minimum content’ claim.71 A notion of a legal system embracing
both IL and municipal law would be a purely linguistic solution, and that is not
something that Hart is interested in.72 In addition it would have a weak explanatory
power, since it would gloss over the substantive differences between international
and national domains.73 And certainly conceptual analysis comes up short if the
problem is only to decide whether to give IL the name ‘legal system.’74

However, it is worth noticing that this approach, to the extent that it offers a
deep insight on IL, ends up with a sort of split image about what the word ‘law’
applies to. On one side there is the central case of the concept of law as applied in
state law. On the other side, there is a further instantiation in IL and primitive

68. Hart, supra note 1 at 232-37.
69. Ibid at 217, 233.
70. Ibid at 219.
71. “Hart can consistently set out to articulate semantic rules on the one hand and on the other insist

that he is not interested in reporting ordinary, conventional rules and rough definitions involved
in the day-to-day use of words. : : : Actual usage may include applications not supported by his
deeper rules, and is content with explications of meaning that are incomplete or relatively con-
fused. For that reason, it is not sufficient to point out that ‘unjust law’ is not contradictory in
order to establish that law is conceptually distinct from morality. Rather, he has to establish that
conclusion by divining the true rules governing the use of ‘law’, those that may be too complex
and theoretical for users consciously to possess and employ.” See Stavropoulos, supra note 34
at 85.

72. Ibid at 68. For Michael Helfand, the Hartian distinction between law and legal system is not “a
matter of semantics” but tells “us something important about the interaction between state and
non-state law.” See Michael A Helfand, “The Persistence of Sovereignty and the Rise of the
Legal Subject” in Michael A Helfand, ed, Negotiating State and Non-State Law: The
Challenge of Global and Local Legal Pluralism (Cambridge University Press, 2015) 307 at
326. Even Payandeh, who clearly espouses a broader notion of Hartian legal system so as
to embrace international and state law, admits that “the differences between the two legal
orders justify a conceptual distinction.” See Payandeh, supra note 5 at 995.

73. See Pavel, supra note 8 at 324 (albeit on the ground of a stricter notion of legal system) and
Giudice, “Hart”, supra note 7. For Giudice, “Sources”, supra note 7 at 595, Hart criticizes the
Kelsenian monism also because “Kelsen aims to understand the conceptual possibility of in-
ternational law and its relation to national law, whereas Hart is concerned with explaining the
reality of international law as it actually exists.” And the adherence to reality is a recurrent
caution by Hart when comparing IL to state law (for example, Hart, supra note 1 at 233—
in relation to the strike—and ibid at 235-36—discussing a hypothetical rule of recognition
for IL).

74. As Hart himself warns when—in the face of the idea of resolving the issue of IL legality by
choosing “whether we should observe the existing convention or depart from it,” it being
known what makes IL different from municipal law—he states that “this short way with
the question is surely too short,” ibid at 215.
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orders of that concept. There are even some commonalities between them: pres-
sure for conformity based mostly on the use of coercion; a rule-acceptance usu-
ally not morally grounded; and the lower importance of a great deal of legal rules.
Yet, since the union of primary and secondary rules represents, for Hart, the only
central case in the usage of word ‘law,’ those commonalities are not enough to
give IL an undisputed legal status.75 Such status is unsettled and prone to be con-
fused with morality, from which IL needs to be constantly distinguished, even if it
is linguistically deemed as legal.76

In other words, the relevance Hart gives to a genre of statements “besides defi-
nitions and ordinary statements of fact”77 does not lead to a balanced account of the
simple truisms at the roots of social life, but to a bias in favour of those proper to state
law.78 Both municipal law and IL have their own minimum content, but only that
content related to the municipal realm seems to possess an unquestionable legality.79

That related to the IL is not conceptually self-standing and differences seem to
amount to deficiencies of IL in respect of municipal law rather than variants of
an overall view of law.80 The result is that state law certainly falls into the core
of settled meaning of the word ‘law’ and the idea of state law is well expressed
in terms of union of primary and secondary norms. On the other hand, IL slips into
a (not linguistic, but substantive) penumbral area, and is theoretically coupled with
the law of primitive societies, blurring its complexity and structure. Law par excel-
lence is, then, only state law: it turns out to be the touchstone of the legality of any
other rule practice, which, however, can never be on a level with it.81

From this point of view, while those criticisms summarized in section I are not
groundless, they do need to be better targeted. Hart’s theory of law is flawed, but
not because it denies the systematic nature of IL—municipal law only can be
regarded as a genuine legal system. Hart’s theory of law is flawed because he
interprets the ‘minimum content’ claim in a state-centric fashion—a claim which
nevertheless offers a deep insight into law and strengthens conceptual analysis, as

75. For Stephen Perry, Hart could draw a broader concept of law through those elements, but—as a
matter of fact—he sees only in the union of primary and secondary rules the paradigmatic case
of law. See Stephen R Perry, “Hart’s Methodological Positivism” (1998) 4:4 Leg Theory 427 at
438.

76. See especially Payandeh, supra note 5 at 993.
77. Hart, supra note 1 at 199.
78. Compare Waldron, “International”, supra note 7 at 210; Perry, supra note 75 at 429-34; and

Tamanaha, supra note 16 at 16-17. For Payandeh, Hart’s theory of law is not able to elucidate
state law in general, but only the law of modern constitutional State. See Payandeh, supra note
5 at 980.

79. IL might possess some secondary rules—for example, rule of recognition, but not rule of ad-
judication (as Pavel maintains)—but Hart does not seem to admit it. See Pavel, supra note 8.
The result is that, as Kevin Toh remarks, it is impossible to speak of legal validity with respect
to rules of IL, since the premise of this concept is the rule of recognition, which Hart—as is
well-known—deems as “a luxury, found in advanced social systems.” See Kevin Toh, “An
Argument against the Social Fact Thesis (and Some Additional Preliminary Steps towards
a New Conception of Legal Positivism” (2008) 27:5 Law & Phil 445 at 485, n 37; Hart, supra
note 1 at 235.

80. Giudice, “Hart”, supra note 7 at 171.
81. See Payandeh, supra note 5 at 980. For Tamanaha, Hart wrongly compares “state law as a

category with international law as a particular.” See Tamanaha, supra note 12 at 45.
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seen before.82 In other words, Hart’s state-centrism does not affect the concept of
legal system, but that of law, which fails to explain to the same extent any rule
practice held to be, in ordinary language, ‘legal.’ Law cannot be defined per
genus et differentiam; it could be better analyzed on the basis of the well-known
idea of “family resemblances”83—some of them are the commonalities seen
before between IL and municipal law—but in this ‘family’ IL seems to have only
a minor role to play. Hart does not allow for the idea of a multifaceted legality
where any instantiation of law deserves equal consideration and could be deemed
to be as central as any other.84 The essence of legality lies ultimately in the notion
of ‘legal system,’ which means that state law is the only central case of ‘law’: sets
of separate rules may be legal—as the case of IL—but, since they are not sys-
tematic, they do not possess a fully developed legality. As result, the place of
IL in Hart’s legal theory is nothing more than a sort of by-product arising from
the weight Hart attaches to state law and such a bias, applied to IL, ends up dis-
torting it. IL has such an uncertain legal status that it could even be viewed as a
kind of (interstate) morality. It appears to have no structure, which is surely not a
union of primary and secondary rules, yet it is an excess to speak of “a simple
regime of primary or customary norms.”85 That is an image of IL that no inter-
national lawyer should accept.

82. As Neil MacCormick and Jeremy Waldron note, while Hart’s theory is open to a pluralistic
way of thinking, law is actually used in a monistic way. See Neil MacCormick, “Beyond
the Sovereign State” (1993) 56:1 Mod L Rev 1; Jeremy Waldron, “Legal Pluralism and the
Contrast between Hart’s Jurisprudence and Fuller’s” in Peter Cane, ed, The Hart-Fuller
Debate in the Twenty-First Century (Hart, 2010) 135. Indeed, it is somehow paradoxical that
one who aims to give a proper definition of law—Hans Kelsen—puts IL and municipal law at
the same level, while one who holds that a definition is not available—Hart—restricts the con-
cept to municipal law. The pluralistic potentialities of Hart’s thought represent a good start for
any philosopher engaged in legal pluralism, according to Helfand and Cotterell. See Helfand,
supra note 72; Roger Cotterrell, “A Concept of Law for Global Legal Pluralism?” in Seán
Patrick Donlan & Lukas Heckendorm Urscheler, eds, Concepts of Law: Comparative,
Jurisprudential, and Social Science Perspectives (Ashgate, 2014) 193.

83. Ludwig Wittgenstein, Philosophical Investigations, 4th ed by PMS Hacker & Joachim Schulte
(Wiley-Blackwell, 2009) at §§ 65-67.

84. For Tamanaha, Hart “did not contemplate the possibility of multiple various forms of law, each
with its own features.” See Tamanaha, supra note 12 at 46.

85. “I have emphasised throughout this discussion that there are important differences between the
way municipal legal systems operate and the way international legal systems operate. Hart was
right to that extent. But, it seems to me, he grotesquely exaggerated those differences in his
characterisation of international law as a primitive system of primary rules.” See Waldron,
“International”, supra note 7 at 222. See also Brian Z Tamanaha, “Insights About the
Nature of Law from History” in Kosuke Nasu, ed, Insights About the Nature of Law from
History (Franz Steiner Verlag, 2014) 43; Giudice, “Hart”, supra note 7 at 168; Giudice,
“Sources”, supra note 7 at 596, where he suggests finding the way to render the ‘systematicity’
of IL in a notion other than that of a legal system.
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