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Abstract
Australia appears to be following the trend in mainly Western countries of recognising animal
sentience in the law. This article sets out a typology of animal sentience recognition provisions
that have been enacted, or have been proposed, in Australian jurisdictions to date. These
include provisions or proposed provisions located in statutory objects, statutory principles,
statutory definitions and a treaty. Depending on legislative context, these provisions, and
proposed provisions (if enacted), may have different legal consequences. The trend towards
legally recognising animal sentience may also signal further positive legal reforms for animals in
the future.
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I Introduction

Knowing others is a difficult thing. It is relatively straightforward to know ourselves: we know
that we have thoughts, we have feelings, we can respond to and interact with a tangible world
that exists outside of us. We also have good evidence that other humans have similar sub-
jective experiences because they tell us, in a language that we understand, that this is the case.
When it comes to non-human animals, however, it is less straightforward because humans do
not share a spoken language with other animals.1 Instead, we need to rely on other evidence,
including animal vocalisation, physical movement and hormonal changes. Fortunately,
scientists have now gathered sufficient evidence to conclude that many animals have similar

* Alfred Deakin Postdoctoral Research Fellow in Law, Deakin University Law School, Australia.
Email: j.kotzmann@deakin.edu.au. Thank you to Morgan Stonebridge for her outstanding research assistance that
underpins this article and feedback in relation prior drafts of the article. Many thanks also to anonymous reviewers, members
of the Deakin Law School, and members of the Australasian Animal Law Teachers’ and Researchers’ Association Reading
Group who provided feedback in relation to earlier drafts of the article.

1. Note that henceforth this article uses the word ‘animal’ to refer to all animals, except for human beings. While human
beings are also animals, this use of language helps to clearly communicate the messages intending to be conveyed: see
Peter Singer, Animal Liberation (Random House, 2015) xx.
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subjective experiences to humans.2 Like humans, these animals have the capacity for negative
feelings like fear, anxiety and suffering, as well as positive emotions, like happiness and joy.3

In other words, many animals are sentient. While the term sentience lacks ‘a clear and in-
controvertible definition at present’,4 David J Mellor’s definition is particularly helpful.
Mellor asserts that ‘[s]entience is a capacity of animals to consciously perceive by the senses;
to consciously feel or experience subjectively. In animals that manifest different states of
welfare, these experiences can be negative, that is, potentially welfare compromising, or
positive, that is, potentially welfare enhancing’.5 In this respect, animal welfare scientists
have established that all vertebrates are sentient,6 and that cephalopods (including octopods,
squids and cuttlefish) and decapod crustaceans (including crabs, lobsters and crayfish) are
probably also sentient.7

In tandem with these scientific developments, public concern for animals has grown in Australia
and other developed countries. Our increased understanding of animals’ inner lives, as well as better
understanding of the ways in which humans impact other animals has led to public concern that legal
protections for animals are inadequate. This concern is most evident in relation to farmed animals, as
they are generally provided with much lower levels of legal protection when compared with other
animals. For example, a 2018 report commissioned by the federal Department of Agriculture and
Water Resources found that ‘the Australian public’s view on how farm animals should be treated has
advanced to the point where they expect to see more effective regulation’, and that the public
consider that animals should have rights and freedoms.8 These findings are remarkable as they are
the product of reliable and extensive research showing that current animal welfare laws are out of
step with Australian values.

Human society has been engaged with issues concerning the treatment of animals for a long
time. These recent scientific developments and public concerns, however, are beginning to be
reflected in law and policy in many national legal systems, particularly in developed countries.

2. See, eg, Daniel M Weary et al, ‘Identifying and Preventing Pain in Animals’ (2006) 100(1) Applied Animal Behaviour
Science 64, 65; Lynne U Sneddon et al, ‘Defining and Assessing Animal Pain’ (2014) 97 Animal Behaviour 201; Donald
M Broom, Sentience and Animal Welfare (Cabi, 2014).

3. Broom (n 2) 20; David Degrazia, ‘The Ethics of Animal Research: What Are the Prospects for Agreement?’ (1999) 8(1)
Cambridge Quarterly of Health Care Ethics 23, 26; Klaus Wilhelm, ‘Do Animals Have Feelings?’ 17(1) Scientific
American Mind 24, 27.

4. M B Rodriguez Ferrere, ‘The (Symbolic) Legislative Recognition of Animal Sentience’ (2022) 28 Animal Law Review
119, 124.

5. David J Mellor, ‘Welfare-Aligned Sentience: Enhanced Capacities to Experience, Interact, Anticipate, Choose and
Survive’ (2019) 9(7) Animals 440, 440. In terms of translating this meaning into the law, Ian Robertson and Daniel
Goldsworthy argue for defining sentience as meaning ‘that an animal experiences negative and positive (physical, mental
and emotional) states’: Ian Robertson and Daniel Goldsworthy, ‘Recognising and Defining Animal Sentience in Leg-
islation: A Framework for Importing Positive Animal Welfare Through the Five Domains Model’ (2022) 48(1) Monash
University Law Review 1, 2 (forthcoming).

6. See, eg, Jaak Panksepp, ‘Affective Consciousness: Core Emotional Feelings in Animals and Humans’ (2005)
14 Consciousness and Cognition 30, 43-56; Helen Proctor, ‘Animal Sentience: Where are We and Where are We
Heading?’ (2012) 2(4) Animals 628, 632-634; Jacky Turner, Stop—Look—Listen: Recognising the Sentience of Farm
Animals (Report, Compassion in World Farming Trust, 2006) 11-26.

7. Jonathan Birch et al, Review of the Evidence of Sentience in Cephalopod Molluscs and Decapod Crustaceans (Report,
LSE Consulting, London, 2021) 7-8.

8. Futureye, ‘Commodity or Sentient Being? Australia’s Shifting Mindset on Farm Animal Welfare’ (Research Report,
2018) 4.
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While animal welfare laws have been around for a long time and implicitly recognise that
animals are sentient by referencing negative states like pain and suffering,9 in more recent times,
laws have been introduced and amended to expressly recognise animal sentience. For example,
the European Union recognised animals as sentient in a protocol to the Treaty of Amsterdam by
referring to them as ‘sentient beings’.10 More recently, California introduced a bill of rights for
cats and dogs which states that ‘[d]ogs and cats have the right to be respected as sentient beings
that experience complex feelings that are common among living animals while being unique to
each individual animal’.11 A number of Australian jurisdictions appear to be following this trend
by passing or proposing laws and policies that expressly recognise that animals are sentient.12

Express recognition of sentience is a significant development because it is explicit, because— in
contrast with traditional animal welfare legislation — the concept of animal sentience en-
capsulates both positive and negative states, and because legislation can often have unforeseen
consequences. Moreover, in a context where animals have historically been generally cat-
egorised as property, recognition of animal sentience may signal a fundamental change in the
way humans regulate their relationships with animals.

This context gives rise to many different conversations. For example, is sentience recognition a
positive development for animals?13 Is it appropriate for people to own another sentient being?14

Should sentient animals have legal rights?15 Should governments encourage people not to eat
sentient animals?16 While the context gives rise to varied ethical discussions, this article focuses on
the legal similarities and differences between the animal sentience recognition statements that have
been enacted or proposed in Australian law. It sets out a typology of Australian animal sentience
recognition statements, with a view to better understanding the differences between them and the
consequences that may eventuate if enacted, depending on the provision or proposed provision in
question. In this respect, it identifies several ‘types’ of provision and analyses the context of each
type of provision and proposes some possible consequences of each provision based on these
factors.

The next part of the article sets out the background to sentience recognition provisions.
This includes discussion of where sentience recognition sits in the animal rights/welfare
debate, public concern for animal welfare, the international and possible domestic trend

9. Jane Kotzmann, ‘Recognising the Sentience of Animals in Law: A Justification and Framework for Australian States and
Territories’ (2020) 42(3) Sydney Law Review 281, 282.

10. Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Establishing the European Communities and
Certain Related Acts, opened for signature 2 October 1997, [1997] OJ C 340/1 (entered into force 1 May 1999) (‘Treaty
of Amsterdam’) Protocol on Protection and Welfare of Animals.

11. An act to add Division 14.6 (commencing with Section 31800) to the Food and Agricultural Code, relating to animal
welfare, Cal Stat, Assembly Bill No. 1881 (2022).

12. Please note that from this point of the article reference to Australian provisions is to enacted or proposed legislative
provisions, including a treaty article. Note also that while legal provisions have been proposed (see below under the
heading ‘Domestic Context’), this does not mean that they will become law or that they will be enacted in the same terms
as the proposal.

13. Rodriguez Ferrere (n 4) 119.
14. For example, Stuart Spencer et al, ‘History and Ethics of Keeping Pets: Comparison with Farm Animals’ (2006)

19 Journal of Agricultural and Environmental Ethics 17.
15. For example, Joan Dunayer, ‘The Rights of Sentient Beings: Moving Beyond Old and New Speciesism’ in Raymond

Corbey and Annette Lanjouw (eds), The Politics of Species: Reshaping Our Relationships with Other Animals
(Cambridge University Press, 2013) 27, 27-39.

16. Joyce D’Silva, ‘TheMeat Crisis: The Ethical Dimensions of AnimalWelfare, Climate Change, and Future Sustainability’
in Mohamed Behnassi, Olaf Pollmann and Gabrielle Kissinger (eds), Sustainable Food Security in the Era of Local and
Global Environmental Change (Springer, 2013) 19, 30.
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towards enacting sentience provisions, and the purpose of Australian legal provisions and
proposed provisions that recognise animal sentience. Following this, the article sets out the
typology of animal sentience recognition provisions and proposed provisions, located in
legislative objects, legislative principles, legislative definitions and a treaty. While these legal
provisions and proposed provisions can be readily recognised as part of a trend and have been
discussed in the literature accordingly, they differ in form and (if enacted) likely effect based
on their wording and placement in legislation and policy. This article will also provide some
concluding thoughts in relation to sentience provisions and what they may herald for the
future of animal welfare in Australia.

II Background

A Place on the Ideological Spectrum

Animal advocacy has increased over the last 50 years, bolstered by seminal texts like Peter
Singer’s Animal Liberation,17 Tom Regan’s The Case for Animal Rights18 and Gary Fran-
cione’s writings.19 Over time, the differing philosophical positions presented in these texts
have been reflected in noticeable differences in ideology among animal advocates. The chief
difference concerns animal advocates that seek advances in animal welfare, in contrast with
those that work towards recognition of animal rights. In this respect, animal welfare sup-
porters aim to improve the living conditions of animals, while allowing that ‘humans use
animals for their own ends’.20 For example, animal welfare supporters might argue in favour
of banning battery cages for hens, but not challenge the right of humans to raise hens for their
eggs in the first place. In contrast, people that argue for animal rights oppose the human use of
animals and argue that animals are entitled to fundamental rights.21 Gary Francione, for
example, has claimed that animals should be accorded ‘the right not to be treated as the
property of humans’.22 Thus, animal rights ideology views animal interests in living a happy
and healthy life as more important than human interests in consuming or otherwise exploiting
animals. Animal welfare ideology, on the other hand, seeks to balance these conflicting
interests.

Legal recognition of animal sentience does not fit neatly into either of these ideological
positions. On the one hand, recognising animal sentience will not change the categorisation of
animals by law as property and will not prevent humans from using animals in different ways.
On the other hand, recognising animal sentience does not demand specific improvements to
animal welfare. Legal recognition of animal sentience may, however, help to realise other
objectives. For example, animal sentience recognition statements may provide a scientific basis

17. Peter Singer, Animal Liberation (Random House, 2015).
18. Tom Regan, The Case for Animal Rights (Routledge and Kegan Paul, 1983).
19. See, eg, Gary Francione, The Animal Rights Debate: Abolition or Regulation? (Columbia University Press, 2010); Gary

Francione, Introduction to Animal Rights: Your Child or the Dog? (Temple University Press, 2000); Gary Francione,
Rain Without Thunder: The Ideology of the Animal Rights Movement (Temple University Press, 1996); Gary Francione,
Animals, Property, and the Law (Temple University Press, 1995).

20. Jane Kotzmann and Nick Pendergrast, ‘Animal Rights: Time to Start Unpacking What Rights and for Whom’ (2019)
46(1) Mitchell Hamline Law Review 157, 166.

21. Ibid 159.
22. Gary L Francione, ‘One Right for All’, New Scientist (Web Page, 5 October 2005) <https://www.newscientist.com/

article/mg18825205-100-one-right-for-all/>.
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for animal welfare legislation and better reflect public opinion regarding the ethical treatment of
animals. They may lead to better awareness of animals’ ability to experience pain and suffering.
They might also reduce human exploitation of animals and potentially improve legal protections
for animals.23

B Animals’ Legal Vulnerability

Western legal systems have traditionally constructed and treated things as persons or ob-
jects.24 Under this orthodox binary classification, humans are persons, meaning they have
legal rights, bear legal duties or have the ‘legal capacity’ to have legal rights and duties.25

Companies are also treated as persons,26 and more recently other ‘entities’ have been rec-
ognised to have certain legal rights, including, for example, the Whanganui river in New
Zealand.27 Historically, animals have been categorised in Western legal systems as things, or
property.28 Property also includes ‘real’ property such as land and fixtures and structures
upon land,29 as well as ‘personal’ property including chattels or goods.30 It also includes
intangible property, created by law, such as copyright and other intellectual property rights31

and corporate shares.32 In the past, some people now considered legal persons were cat-
egorised as property. For example, enslaved Africans were categorised as property in the
United States.33

23. Kotzmann (n 9) 285.
24. Although note that this distinction is not necessarily as essential as is often thought: see Visa Kurki, ‘Animals, Slaves, and

Corporations: Analyzing Legal Thinghood’ (2017) 18(5) German Law Journal 1069, 1069-1070. See also Eva Bernet
Kempers, ‘Neither Persons nor Things: The Changing Status of Animals in Private Law’ (2021) 29(1) European Review
of Private Law 39, 39.

25. Visa Kurki, A Theory of Legal Personhood (Oxford University Press, 2019) 4-5; Rafael Dean Brown, ‘Property
Ownership and the Legal Personhood of Artificial Intelligence’ (2021) 30(2) Information & Communications Tech-
nology Law 208, 215.

26. Kurki (n 25) 7.
27. Elaine C Hsiao, ‘Whanganui River Agreement - Indigenous Rights and Rights of Nature’ (2012) 42(6) Environmental

Policy and Law 371, 373-374; Erin L O’Donnell and Julia Talbot-Jones, ‘Creating Legal Rights for Rivers: Lessons from
Australia, New Zealand, and India’ (2018) 23 Ecology and Society 7, 26.

28. Kurki (n 25) 12. Although note that there have been instances in which animals have been recognised as juridical persons:
see generally Katy Barnett and Jeremy Gans, Guilty Pigs: The Weird and Wonderful History of Animal Law (Latrobe
University Press, 2022).

29. LexisNexis Concise Australian Legal Dictionary (6th edn, LexisNexis, 2021) 534.
30. Ibid.
31. Sam Ricketson et al, Intellectual Property Cases, Materials and Commentary (6th edn, LexisNexis Butterworths, 2017)

5–6.
32. LexisNexis Concise Australian Legal Dictionary (n 29) 610.
33. Roy W Copeland, ‘The Nomenclature of Enslaved Africans as Real Property or Chattels Personal: Legal

Fiction, Judicial Interpretation, Legislative Designation, or Was a Slave a Slave by Any Other Name’ (2010)
40(5) Journal of Black Studies 946, 947. On the categorisation of slaves as property generally, see Alan
Watson, Slave Law in the Americas (The University of Georgia Press, 1989) ch 2; Andrew Fede, People
Without Rights: An Interpretation of the Fundamentals of the Law of Slavery in the US South (Garland
Publishing Inc, 1992).
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Unlike all other forms of property, however, many animals are sentient.34 This means animals
experience the world subjectively and feel negative states like pain and suffering, as well as positive
emotions such as happiness and pleasure.35 Moreover, it is clear many animals can feel physical and
psychological pain in a similar way to humans.36 Categorisation of sentient animals as property
makes them vulnerable to human abuse and cruelty, in that humans as legal persons are generally
entitled to deal with their ‘property’ as they see fit, subject to animal welfare laws.37

Legislatures have sought to address the inherent vulnerability of animals by enacting
animal welfare laws. In this respect, most jurisdictions in developed countries, including all
states and territories in Australia, have passed animal welfare legislation seeking to prohibit
human cruelty towards some animals and to promote animal welfare.38 The first animal
protection legislation in the United Kingdom (‘UK’) was passed in 1822 and was later re-
produced in the Australian colonies.39 Existing Australian animal welfare legislation has,
however, become inadequate. Instead of a consistent national approach to animal welfare,40

states and territories have their own legislative approaches which have been described as
‘fragmented, complex, contradictory, [and] inconsistent’.41 Rochelle Morton et al argue that
the weaknesses in Australian animal welfare laws lie in the ‘lack of a consistent definition of
“animal” and reliance on forms of legal punishment to promote animal welfare which have
questionable effectiveness’.42 Certainly, the philosophy underpinning animal welfare laws
means that ‘significant harm is inflicted on [animals], quite legally’.43 However the weak-
nesses are framed, there appears to be a general consensus that Australian animal welfare laws

34. Geeta Shyam, ‘The Legal Status of Animals: The World Rethinks Its Position’ (2015) 40 Alternative Law Journal
266, 266.

35. Academic Press,Encyclopedia of Animal Behavior (online at 5 October 2020) vol 1, 2 AnimalWelfare and Conservation,
‘Sentience’ [131].

36. See Hope Ferdowsian and Debra Merskin, ‘Parallels in Sources of Trauma, Pain, Distress, and Suffering in Humans and
Nonhuman Animals’ (2012) 13(4) Journal of Trauma and Dissociation 448, 461; David DeGrazia and Andrew Rowan,
‘Pain, Suffering, and Anxiety in Animals and Humans’ (1991) 12(3) Theoretical Medicine 193, 208; Frank McMillan,
‘Psychological Trauma in Animals: PTSD and Beyond’ (Conference Paper, International Association of Animal Be-
havior Consultants Conference, 2 April 2011).

37. Alex Bruce, Animal Law in Australia: An Integrated Approach (LexisNexis Butterworths, 2nd ed, 2018) 76�7; James
Gacek and Richard Jochelson, ‘“Animal Justice” and Sexual (Ab)use: Consideration of Legal Recognition of Sentience
for Animals in Canada’ (2017) 40(3) Manitoba Law Journal 337, 339.

38. See Animal Welfare Act 1992 (ACT); Prevention of Cruelty to Animals Act 1979 (NSW); Animal Welfare Act 1999 (NT);
Animal Care and Protection Act 2001 (Qld); Animal Welfare Act 1985 (SA); Animal Welfare Act 1993 (Tas); Prevention of
Cruelty to Animals Act 1986 (Vic); Animal Welfare Act 2002 (WA). In relation to Codes of Practice, see Arnja Dale and
Steven White, ‘Codifying Animal Welfare Standards— Foundations for Better Animal Protection or Merely a Façade?’ in
Peter Sankoff, StevenWhite andCeleste Black (eds),Animal Law in Australasia (Federation Press, 2nd ed, 2013) 151, 151–6.

39. Steven White, ‘Animal Protection Law in Australia: Bound by History’ in Deborah Cao and Steven White (eds), Animal
Law and Welfare - International Perspectives (Springer International, 2016) 109, 110.

40. As was foreshadowed by the Australian Animal Welfare Strategy (AAWS) and National Implementation Plan 2010-
2014, and is pursued by the Australian Animal Welfare Standards and Guidelines: ‘Australian Animal Welfare Standards
and Guidelines’ (Web Page, December 2020) <http://www.animalwelfarestandards.net.au/>.

41. Bruce Englefield et al, ‘A Review of Australian Animal Welfare Legislation, Regulation, Codes of Practice and Policy,
and Their Influence on Stakeholders Caring for Wildlife and the Animals for Whom They Care’ (2019) 9(6) Animals
335, 335.

42. RochelleMorton et al, ‘Assessing the Uniformity in Australian Animal Protection Law: A Statutory Comparison’ (2020)
11 Animals 35, 35.

43. David Thomas, ‘Improving the Law for Animals: A Campaigning Lawyer’s Perspective’ (2022) 43 Liverpool Law
Review 107, 107.
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are outdated, which is indicated by the recent efforts by most jurisdictions to review and
amend animal welfare legislation.44

C Public Concern for Animal Welfare

In recent decades, media and other coverage of animal abuses has intensified, assisted by new
technologies. Popular documentaries including Earthlings (2005)45 and Dominion (2018)46

have depicted how humans use animals for economic purposes, including in modern animal
agriculture. Such coverage has highlighted ways in which animal use can become abuse or
cruel treatment. In Australia, the ABC Four Corners program has exposed the cruel
treatment of Australian cattle exported to slaughterhouses in Indonesia47 and live baiting in
the greyhound racing industry.48 Also in Australia, the Farm Transparency Project Re-
pository operates as a public database for videos, photos and documents of animal cruelty
and exploitation to increase the transparency of animal use industries.49

These circumstances have led to significant public concern for animal welfare, which has become
a driving force behind the proposal and adoption of animal sentience recognition provisions in-
ternationally and in Australia. In relation to concern for farmed animal welfare in developed
countries,50 Amelia Cornish, David Raubenheimer and Paul McGreevy recently surveyed the
literature relating to concern for the welfare of farmed animals amongst veterinarians, farmers and

44. Legislation was reviewed and amended in the ACT in 2019: ACT Government ‘Animal Welfare Legislative
Amendments’, Your Say Conversations (Web Page, 2019) <https://yoursayconversations.act.gov.au/animal-welfare-bill-
amendments>. New South Wales have released a draft Animal Welfare Bill 2022: New South Wales Department of
Primary Industries, ‘The Draft Animal Welfare Bill 2022’, Animal Welfare Reform (Web Page, 2022) <https://www.dpi.
nsw.gov.au/animals-and-livestock/animal-welfare/animal-welfare-reform>. The Northern Territory passed a new Ani-
mal Protection Act in 2018: Northern Territory Government Department of Industry, Tourism and Trade, ‘Animal
Protection Act 2018’, Animal Welfare Branch (Web Page, 6 April 2022) <https://industry.nt.gov.au/industries/primary-
industry/animal-welfare-branch/animal-protection-bill-2018>. Queensland is currently reviewing the Animal Care and
Protection Act 2001 (Qld): Queensland Government Department of Agriculture and Fisheries, ‘Review of the Animal
Care and Protection Act 2001’, Animal Welfare and Ethics (Web Page, 13 December 2021) <://www.daf.qld.gov.au/
business-priorities/biosecurity/animal-biosecurity-welfare/welfare-ethics/review-of-the-animal-care-and-protection-act-
2001>. Tasmania has indicated an intention to amend its Animal Welfare Act and will table a Bill in 2022: Guy Barnett,
‘Strengthening Animal Welfare Laws’, Tasmanian Government (Web Page, 9 September 2021) <https://www.premier.
tas.gov.au/site_resources_2015/additional_releases/strengthening_animal_welfare_laws>. Victoria plans to enact a new
Act to replace the Prevention of Cruelty to Animals Act 1986: Victorian Government Department of Jobs, Precinct and
Regions, ‘A New Animal Welfare Act for Victoria’, Engage Victoria (Web Page, 2021) <://engage.vic.gov.au/new-
animal-welfare-act-victoria>. Western Australia plans to amend its Animal Welfare Act 2002 following the recom-
mendations of an independent panel appointed to review the Act: Government of Western Australia Department of
Primary Industries and Regional Development, ‘Review of the Animal Welfare Act 2002—Government Response’,
Agriculture and Food (Web Page, 2 June 2021) <https://www.agric.wa.gov.au/animalwelfare/review-animal-welfare-
act-2002-government-response>. South Australia has no apparent forthcoming updates.

45. Earthlings (Nation Earth, 2005).
46. Dominion (Chris Delforce, Farm Transparency Project, 2018).
47. ‘A Bloody Business’, Four Corners (Australian Broadcasting Corporation, 2011). On the regulation of the religious

slaughter of animals generally, see Alex Bruce, ‘Do Sacred Cows Make the Best Hamburgers? The Legal Regulation of
Religious Slaughter of Animals’ (2011) 34(1) UNSW Law Journal 351.

48. ‘Making a Killing’, Four Corners (Australian Broadcasting Corporation, 2015).
49. Farm Transparency Project (Web Page) <https://www.farmtransparency.org/>.
50. Note that this article uses the term ‘farmed animals’ rather than ‘farm animals’ to emphasise that farming is something

that is done to animals, rather than being an innate characteristic of species.
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members of the public.51 They noted that ‘[t]he past two decades have seen public concern for
animal welfare continue to rise’52 and identified ‘high levels of public concern for animal welfare
across many developed countries’.53 In particular, they identified a number of studies revealing
significant concern for farmed animal welfare in particular countries. This included an Australian
study pursuant to which 71 per cent of respondents agreed that ‘farm animal welfare is an important
consideration’54; a Scottish study in which 68 per cent of respondents were either ‘concerned’ or
‘strongly concerned’ about farmed animal welfare55; and a Dutch study which recorded 86 per cent
of respondents as either ‘somewhat concerned’ or ‘very concerned’ about farmed animal welfare.56

Similarly, surveys undertaken in New Zealand indicate that the New Zealander population is
concerned about farmed animal welfare and that this concern is growing, particularly in relation to
common practices such as the use of farrowing crates for gestating pigs.57 In the United States, the
Animal Welfare Institute’s Report Consumer Perceptions of Farm Animal Welfare states that
‘American consumers are increasingly aware of, and concerned about, how animals raised for food
are treated’.58

There is also evidence of public concern for animals more broadly. The European Commission’s
Report Attitudes of Europeans Towards Animal Welfare reveals high levels of public concern for the
welfare of animals.59 It reports that ‘[m]ore than nine in ten EU citizens believe it is important to
protect the welfare of farmed animals (94%)’ and that ‘Europeans believe the welfare of farmed
animals should be better protected than it is now (82%) and similarly for companion animals
(74%)’.60 In public surveys taken in 2006 and 2016, nine countries showed more than a 5 percentage
point increase in the share of respondents that feel that farmed animals need better protection.61

Similarly, in relation to an increase in respondents agreeing that animal protection should ‘probably’
be better, to those agreeing that it should ‘certainly’ be better, 14 countries showed an increase of
greater than 5 percentage points.62 In relation to both questions, increases in concern for animals
were most marked in Finland and Ireland.63

Similar concerns for animal welfare are echoed by the Australian public. A recent report
commissioned by the former federal Department of Agriculture and Water Resources has found that

51. Amelia Cornish, David Raubenheimer and Paul McGreevy, ‘What We Know about the Public’s Level of Concern for
Farm Animal Welfare in Food Production in Developed Countries’ (2016) 6(11) Animals 74.

52. Ibid 75.
53. Ibid 83.
54. Ibid 79; Graham Coleman, ‘Public Perceptions of Animal Pain and Animal Welfare in Australian Animal Welfare

Strategy’ (Conference Paper, Science Summit on Pain and Pain Management, May 2007).
55. Cornish, Raubenheimer and McGreevy (n 51) 79; Morven GMcEachern et al, ‘Exploring Ethical Brand Extensions and

Consumer Buying Behaviour: The RSPCA and the “Freedom Food” Brand’ (2007) 16(3) Journal of Product & Brand
Management 168, 171.

56. Cornish, Raubenheimer and McGreevy (n 51), 80; L J Frewer et al, ‘Consumer Attitudes Towards the Development of
Animal-Friendly Husbandry Systems’ (2005) 18(4) Journal of Agriculture and Environmental Ethics 345, 348.

57. New Zealand Animal Law Association, Farmed Animal Welfare: Law in New Zealand: Investigating the Gap Between
the Animal Welfare Act 1999 and Its Delegated Legislation (Report, February 2021) 28; Minister for Primary Industries,
New Zealander’s Views of the Primary Sector (Report, October 2017) 12, 83.

58. Animal Welfare Institute, Consumer Perceptions of Farm Animal Welfare (Report, 2019) <https://awionline.org/sites/
default/files/uploads/documents/fa-consumer_perceptionsoffarmwelfare_-112511.pdf>.

59. European Commission, Attitudes of Europeans Towards Animal Welfare (Report, Special Eurobarometer 442, March
2016).

60. Ibid 4.
61. Ibid 13.
62. Ibid.
63. Ibid.

164 Federal Law Review 51(2)

https://doi.org/10.1177/0067205X231166707 Published online by Cambridge University Press

https://awionline.org/sites/default/files/uploads/documents/fa-consumer_perceptionsoffarmwelfare_-112511.pdf
https://awionline.org/sites/default/files/uploads/documents/fa-consumer_perceptionsoffarmwelfare_-112511.pdf
https://doi.org/10.1177/0067205X231166707


‘the Australian public’s view on how farm animals should be treated has advanced to the point
where they expect to see more effective regulation’,64 and that the community believe that animals
should have rights and freedoms.65 These findings are significant because they are drawn from
dependable and broad research and demonstrate that the law does not reflect contemporary
Australian values. Similarly, research published in the UNSW Law Journal found that ‘the property
status of at least some animals may not be consistent with contemporary attitudes’.66

D International Context

TheUKmade headlines last year when it announced that it would officially recognise animals as sentient
beings in law.67 As noted above, the UK’s announcement follows an international trend, spanning a few
decades, towards expressly recognising animal sentience in the law. Following the Treaty of Amsterdam,
the European Union recognised animal sentience in Article 13 of the Treaty on the Functioning of the
European Union (‘TFEU’) in 2008.68 This provision both recognises animals as ‘sentient beings’ and
requiresMember States to ‘pay full regard to thewelfare requirements of animals’when formulating and
implementing related European Union policies. In the same year, Tanzania adopted the Animal Welfare
Act 2008, which recognises that ‘an animal is a sentient being’ and defines sentient as meaning the
‘capability of an animal to be aware of sensations, emotions, feeling pain, suffering and enjoying their
species specific needs’.69

Since then, several other jurisdictions, of both civil law and common law backgrounds, have enacted
similar provisions. In 2011, the Netherlands drew on existing legislation to formulate theAnimals Act 2011.
Article 1.3 paragraph 2 of the Act recognises that animals are ‘sentient beings’ and have intrinsic value.70

Oregon, in theUnited States, enacted legislation acknowledging that ‘animals are sentient beings capable of
experiencing pain, stress and fear’ in 2013.71 Similarly, in France in 2015, the French National Assembly

64. Futureye, ‘Commodity or Sentient Being? Australia’s Shifting Mindset on Farm Animal Welfare’ (Research Report,
2018) 4.

65. Ibid.
66. Geeta Shyam, ‘Is the Classification of Animals as Property Consistent withModern Community Attitudes?’ (2018) 41(4)

UNSW Law Journal 1418, 1418. Note that these surveys did not ask respondents how much they would be prepared to
pay for increased animal welfare standards, which is necessarily a relevant question when considering public support.

67. Animal Welfare (Sentience) HL Bill (2021-2022) 22; Fiona Harvey, ‘Animals to be Formally Recognised as Sentient
Beings in UK Law’, The Guardian (Web Page, 12 May 2021) <https://www.theguardian.com/world/2021/may/12/
animals-to-be-formally-recognised-as-sentient-beings-in-uk-law>; Brendan Carlin, ‘Ministers Will be at the Mercy of
Animal Rights Activists Due to New ‘Animals Feel Pain’ Law, Critics Warn’ Daily Mail (Web Page, 16 January
2022) <https://www.dailymail.co.uk/news/article-10407043/Ministers-mercy-animal-rights-activists-new-law-critics-
warn.html.>.

68. Treaty on the Functioning of the European Union, opened for signature 13 December 2007, [2012] OJ C 326/01 (entered
into force 1 December 2009) art 13.

69. Animal Welfare Act 2008 (Tanzania) ss 3, 4(b)(i).
70. Animals Act 2011 (Netherlands) art 1.3.
71. Offenses Against General Welfare and Animals 2015, 167 ORS §167.305 (Oregon Laws 2021). See generally, ‘Jessica

Park, ‘Yes, Chickens Have Feelings Too. The Recognition of Animal Sentience Will Address Outdated Animal
Protection Laws for Chickens and Other Poultry in the United States’ (2021) 22 San Diego International Law
Journal 335.
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amended the Civil Law to recognise animals as ‘living beings gifted with sentience’.72 The French
amendments helped inspire the government of Quebec to enact legislation in 2015 providing that ‘animals
are not things. They are sentient beings and have biological needs’.73 In the same year, legislators in New
Zealand amended the long title of theAnimalWelfare Act 1999 to include recognition of animal sentience as
a purpose of the legislation.74 Similar provisions have been enacted in Colombia in 2016,75 Sweden in
2018,76 Brussels in 2018,77 and Denmark and Spain in 2021.78

E Domestic Context

Australia appears to be following this international trend. In 2019, the Australian Capital Territory
(‘ACT’) became the first Australian jurisdiction to expressly recognise animal sentience in law when it
amended theAnimalWelfare Act 1992.79 Section 4A(1)(a) of that Act now provides that themain objects
of the Act include recognition that ‘animals are sentient beings that are able to subjectively feel and
perceive the world around them’.80 Moreover, section 4A(1)(b) provides that ‘animals have intrinsic
value and deserve to be treated with compassion and have a quality of life that reflects their intrinsic
value’.81 The amendment bill was introduced by the governing ACT Labor Party whose Animal Welfare
and Management Strategy 2017-2022 also recognises animal sentience.82 The Victorian Government
has also committed to legally recognising animal sentience in its replacement of the Prevention of
Cruelty to Animals Act 1986.83 The Victorian State Government’s ‘AnimalWelfare Action Plan’ affirms
that ‘[s]entience is the primary reason that animal welfare is so important’.84 The Directions Paper for
consultation in relation to the new Victorian Animal Welfare Act sets out three ways in which sentience
might be recognised in the new legislation: in the objects of the Act, as a principle of the Act or as part of

72. Code Civil [Civil Code] (France) art 515–14. See generally, Jean-Marc Neumann, ‘The Legal Status of Animals in the
French Civil Code’ (2015) 1 Global Journal of Animal Law 1.

73. Animal Welfare and Safety Act, CQLR 2016, c B-3.1, preamble; The Canadian Press, ‘Quebec Defines Animals as
“Sentient Beings” in New Legislation’, CTV News (Web Page, 4 December 2015) <https://www.ctvnews.ca/politics/
quebec-defines-animals-as-sentient-beings-in-new-legislation-1.2687500>.

74. Animal Welfare Act 1999 (NZ) Title (a)(i).
75. Ley No 1774 de 2016 (Colombia) art 665.
76. Animal Welfare Act 2018 (Sweden); Government Bill (Sweden) No 2017/18: 147.
77. Law Relating to the Protection and Welfare of Animals 2018 (Brussels) art 1.
78. Animal Welfare Act 2020 (Denmark) art 1; Civil Code of Catalonia (Ley de 2006) art 511-1 (3). In relation to Spain, see

Marita Gimenez-Candela, ‘The De-Objectification of Animals in the Spanish Civil Code’ (2018) XV Journal of Animal
& Natural Resource Law 145. In a similar development, a number of countries have amended their laws to state that
animals are ‘not things’: see Birgitta Wahlberg, ‘Animal Law in General and Animal Rights in Particular’ (2021)
67 Scandinavian Studies in Law 13, 17-18.

79. Kotzmann (n 9) 283; Animal Welfare Act 1992 (ACT).
80. Animal Welfare Act 1992 (ACT) s 4A(1)(a).
81. Ibid s 4A(1)(b). Note that sentience and intrinsic value are distinct concepts.
82. Naomi Maxwell, Animal Welfare and Management Strategy 2017-2022 (Transport Canberra and City Services Di-

rectorate, ACT Government, 2016) 5, 44.
83. Prevention of Cruelty to Animals Act 1986 (Vic); Victoria State Government Department of Economic Development,

Jobs, Transport and Resources, Animal Welfare Action Plan (December 2017) 14 (‘Action Plan’); Victoria State
Government Department of Economic Development, Jobs, Transport and Resources, ‘A New Animal Welfare Act for
Victoria’ (Directions Paper, October 2020) 11 (‘Directions Paper’).

84. Action Plan (n 83) 22. Note that the Draft Action Plan 2016–2021 defined sentience rather than expressly referring to it:
see Victorian Department of Economic Development, Jobs, Transport and Resources, Improving the Welfare of Animals
in Victoria (Draft Action Plan 2016-2021, September 2016) 2 (‘Draft Action Plan’): ‘animals are able to perceive their
environment, and experience sensations such as pain and suffering, or pleasure and comfort’.
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the definition of animals covered by the Act.85 While these recognition statements are interesting in the
context of the recent international trend towards animal sentience recognition, it is also noteworthy that
appreciation of animal sentience in Victoria extends back as far as 2007. In that year, the Victorian
Department of Primary Industries’ publication ‘Animal Welfare for Livestock Producers’ identified
sentience as a reason to be concerned about animal welfare and asserted that ‘[f]ailure to recognise
sentience in livestock species could result in production losses, market access loss and breaches of [the
Prevention of Cruelty to Animals Act 1986]’.86

Western Australia (‘WA’) is also committed to recognising animal sentience. The WA
Government established an independent panel to review the state welfare legislation, which
recommended that ‘section 3 of the Animal Welfare Act 2002 be amended to expressly
recognise that animals are living beings, able to perceive, feel, and have positive and negative
experiences’.87 The WA Government responded favourably to the Panel Report, stating that
‘[a]nimals are living beings and science tells us that they experience some of the same
feelings that humans do’ and supporting the Panel’s recommendation.88 New South Wales
(‘NSW’) is also reviewing its Animal Welfare Act. While its draft Animal Welfare Bill 202289

does not mention sentience, the Select Committee on Animal Cruelty Laws in New South
Wales recommended in 2020 that ‘the NSWGovernment ensure that the Prevention of Cruelty
to Animals Act 1979 and the animal welfare framework that supports it are overhauled to
better meet growing community understanding of animal sentience and expectations about
animal welfare’.90 In spite of this, the NSW Government did not include sentience as an issue
in its Discussion Paper on animal welfare reform.91 While sentience was a key issue raised
during consultation, the Government is unlikely to expressly recognise sentience, responding
to the issue by stating that ‘[t]he draft Bill acknowledges the concept of animal sentience
through reference to protecting animals from harm, which is defined as including distress,
pain, and physical and psychological suffering’.92 Similarly in Queensland, despite the
omission of animal sentience from the Discussion Paper regarding Review of the Animal Care
and Protection Act 2001,93 nearly half of respondents that provided written submissions
argued that animal sentience should be expressly recognised in the Act.94 In spite of this

85. Directions Paper (n 83) 11.
86. Mariko Lauber, Department of Primary Industries, Animal Welfare for Livestock Producers (Brochure, 15 November

2007) 2, 6.
87. Department of Primary Industries and Regional Development, Animal Welfare Act Review 2020 (Report of the In-

dependent Review of the Animal Welfare Act 2002 of Western Australia, December 2020) 15 (‘Animal Welfare Act
Review 2020’).

88. Victorian Department of Primary Industries and Regional Development, Government Response to the Report of the
Independent Review of the Animal Welfare Act 2002 (2 June 2021) 1, 3. See also Western Australia, Parliamentary
Debates, Legislative Council, 2 June 2021, 1051 (Alannah MacTiernan), stating that, ‘[m]odernising the act will include
… expressly recognising the sentience of animals’.

89. Animal Welfare Bill 2022 (NSW).
90. Select Committee on Animal Cruelty Laws in New South Wales, Animal Cruelty Laws in New South Wales (Legislative

Council Report, 4 June 2020).
91. New South Wales Government Department of Primary Industries, ‘NSWAnimal Welfare Reform’ (Discussion Paper,

July 2021).
92. New South Wales Government Department of Primary Industries, NSWAnimal Welfare Reform Consultation Outcomes

(Report, December 2021).
93. QueenslandGovernment Department of Agriculture and Fisheries, ‘Review of the Animal Care and Protection Act 2001’

(Discussion Paper, 2021).
94. Queensland Government Department of Agriculture and Fisheries, Review of the Animal Care and Protection Act 2001

(Consultation Outcomes Report, October 2021) 36.
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public support, the Government’s Animal Care and Protection Amendment Act 2022 makes
no reference to animal sentience.95

The Northern Territory (‘NT’) has also rejected calls to legally recognise animal sentience. In this
respect, the NT Department of Primary Industry and Resources asserted that ‘the content of the [Animal
Protection] Bill [2018] and intention would remain the same with or without that recognition [of
sentience]’ and that ‘the adding of sentience as a specific statement did not add to the intent of the
legislation or enhance compliance with the legislation’.96 Similarly, the Report of the Parliamentary
Inquiry into the Animal Protection Bill 2018 states that the Social Policy Scrutiny Committee was ‘of the
view that recognition [of sentience] is implicit in the Bill and does not need to be explicitly stated in the
Objects of the Bill’.97 In Tasmania, a draft Animal Welfare Act Amendment Bill 2022 was recently
released for public consultation. While it does not include a sentience recognition statement, the
Government has indicated it will include the concept in its animal welfare guidelines.98 In South
Australia, the Government has announced a review of the Animal Welfare Act 1985 (SA) and as at the
time of writing is seeking feedback in relation to the Act.99

While the federal Australian government lacks express constitutional power to make laws
regarding animals, it does have an indirect impact based on other heads of constitutional power,
particularly the external affairs, interstate trade or commerce powers100 and corporations
power.101 Pursuant to the external affairs power, the previous Government recently entered
into a free trade agreement with the UK, the Australia-United Kingdom Free Trade Agreement

95. Animal Care and Protection Amendment Act 2022 (Qld).
96. Department of Primary Industry and Resources, ‘Animal Protection Bill 2018: Response toWritten Questions’ (9 April

2018) 1.
97. Social Policy Scrutiny Committee, Parliamentary Inquiry into the Animal Protection Bill 2018 (Report, May 2018) 19-

20.
98. Tasmanian Government Department of Natural Resources and Environment, ‘Draft Animal Welfare Act

Amendment Bill’, Biosecurity Tasmania (Web Page, 20 June 2022) <https://nre.tas.gov.au/biosecurity-
tasmania/animal-biosecurity/animal-welfare/legislation-standards-guidelines/animal-welfare-act/draft-
animal-welfare-act-amendment-bill>.

99. Premier of South Australia, Have Your Say On Animal Welfare Laws (27 January 2023) <https://www.premier.sa.-
gov.au/media-releases/news-items/have-your-say-on-animal-welfare-laws>.

100. Jed Goodfellow, ‘Regulatory Capture and the Welfare of Farm Animals in Australia’ in Deborah Cao and
Steven White (eds), Animal Law and Welfare—International Perspectives (Springer International Publishing,
2016) 195, 195-229; Claire Petrie, ‘The Commonwealth’s Role in Animal Welfare’, Parliament of Australia
(Web Page) <https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_
Library/pubs/BriefingBook45p/AnimalWelfare>; Katrina Sharman, ‘Animal Law in Australia’, Animal Le-
gal and Historical Center (Web Page, 2004) <https://www.animallaw.info/article/animal-law-
australia#google-search>.

101. Sharman (n 100); Alex Bruce, ‘Animal Welfare, Food Security and Future Directions’ (2011) 6 Australian Animal
Protection Law Journal 114.
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(‘A-UKFTA’), which states that ‘[t]he Parties recognise that animals are sentient beings’.102

This provision was the result of UK influence and is placed within a dedicated animal welfare
chapter. This agreement is significant as the first trade agreement involving Australia that has a
chapter devoted to animal welfare.103 The federal Department of Agriculture, Water and the
Environment’s now defunded ‘Australian Animal Welfare Strategy (AAWS) and National
Implementation Plan 2010-2014’ also recognised animal sentience. Part 1 of the AAWS states
that ‘[s]entience, which implies a level of conscious awareness, is the reason that welfare
matters’.104 The defunding of the Strategy,105 non-renewal of its Implementation Plan,106

disbanding of its Advisory Committee107 and omission of sentience in subsequent federal
Standards and Guidelines,108 however, suggests that animal welfare was not a priority of former
Prime Minister Scott Morrison’s government. The new federal government’s animal welfare-
related commitments suggest that it may be more amenable to legal recognition of animal
sentience.109

F Purpose of Australian Animal Sentience Provisions

The purposes of enacting provisions recognising animal sentience emerge from the documentation
surrounding enacted and proposed provisions in Australia. They can be grouped into five broad
categories. There are no discernible differences in purpose based on the type of sentience provision.
The first purpose, as would be expected, is that such provisions represent an attempt by legislatures
to benefit animals. This purpose is most obvious in the documentation surrounding the ACT
sentience recognition provision. For example, the Territory’s ‘Animal Welfare and Management
Strategy 2017-2022’ states that the Strategy has been ‘developed to ensure the ACT Government
delivers a consistent and consolidated approach to promoting improved outcomes for animal

102. Australia-United Kingdom Free Trade Agreement, Australia-United Kingdom, signed 17 Dec 2021, art 25.1.
103. Dominic Webb, UK-Australia Free Trade Agreement (Report, No 9204, 11 February 2022) 18.
104. Department of Agriculture, Water and the Environment, ‘Australian Animal Welfare Strategy (AAWS) and National

Implementation Plan 2010-2014’, Animal Welfare (Web Page, 2011) <https://www.awe.gov.au/agriculture-land/
animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-national-implementation-plan-2010-14>. For an
interesting contrast to the current Australian government’s approach to animal welfare, see Department of Agriculture,
Fisheries and Forestry, ‘Approach, Scope and Progression’, Animal Welfare (Web Page, 2004) accessed through
TROVE <https://webarchive.nla.gov.au/awa/20040915195112/http://pandora.nla.gov.au/pan/41565/20040428-0000/
www.affa.gov.au/content/output4427.html>; Steven White, ‘Regulation of Animal Welfare in Australia and the
Emergent Commonwealth: Entrenching the Traditional Approach of the States and Territories or Laying the Ground for
Reform?’ 35 Federal Law Review 348, 370-373.

105. World Animal Protection, ‘Commonwealth of Australia’, Animal Protection Index (API) 2020 (Web Page, 2020)
4 <https://api.worldanimalprotection.org/sites/default/files/api_2020_-_australia.pdf>.

106. Ibid 4.
107. Ibid 2.
108. ‘Australian Animal Welfare Standards and Guidelines’ (n 40).
109. ‘What Does the 2022 Federal Election Mean for Animals?‘, Australian Alliance for Animals (Blog Post, 24 May

2022) <https://www.allianceforanimals.org.au/resources/what-does-the-2022-federal-election-mean-for-animals>.
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welfare and management’.110 Further, in his speech introducing the bill to amend the Animal
Welfare Act 1992, Chris Steel, the ACT Minister for City Services, Australian Labor Party, stated
that ‘[t]his bill will improve the quality of life for animals in the ACT’ and ‘will protect and promote
the welfare of animals, prevent and deter cruelty to animals and respond appropriately to animal
welfare abuses’.111 During its passage through Parliament, Nicole Lawder (Liberal) proposed
amendments to the bill, including recognition that ‘responsible and humane— (a) food production
practices; and (b) environmental management; and (c) scientific research; and (d) cultural and
recreation activities’ would not be restricted by recognition of animal sentience in the Act.112 These
proposals were rejected by Parliament, possibly suggesting that Parliament was focused on more on
improving the welfare of animals than on safeguarding the position of humans in their interactions
with animals. The focus on improving animal welfare is also apparent from the ‘Report of the
Independent Review of the Animal Welfare Act 2002’ of WA. The Panel states that ‘[i]t is important
for the AW Act to reflect contemporary practices with respect to animal welfare regulation. An
outdated AW Act may lead to poor outcomes for animals’.113

In connection with the objective of improving animal welfare, the second reason that Parliaments
have passed, or committed to pass, animal sentience recognition provisions is to shift the focus of
animal welfare legislation to better reflect contemporary animal welfare science. Traditional animal
welfare legislation is generally focused on the prevention of cruelty to animals. Contemporary
animal welfare science, in contrast, emphasises that many animals have the capacity to experience
both negative and positive feelings. Legal recognition of animal sentience is considered to legally
embed this contemporary understanding of animal cognition and may be complemented by the
imposition of positive duties in relation to animals.114 The objective of shifting the focus of
legislation is seen clearly in the documentation surrounding the Victorian animal sentience rec-
ognition proposals. The Victorian Directions Paper ‘A New Animal Welfare Act for Victoria’ states
that ‘[t]he proposals below represent a shift away from the focus on cruelty in Victoria’s current
POCTA Act’ and that recognising animal sentience ‘provides clarity that policy development and
regulatory decisions should be based on preserving animal welfare (rather than just responding to
animal cruelty)’.115 Further, recognising animal sentience is also expected to ‘provide clarity about
the purpose of the legislation and support greater consistency in the interpretation and application of
animal welfare law’.116 Similarly, in Western Australia the Independent Panel charged with re-
viewing the Animal Welfare Act 2002 identified ‘the need for the [Animal Welfare Act 2002] … to
evolve from a law that is primarily intended to prohibit cruelty to one that promotes the welfare of

110. Maxwell (n 82) 5, emphasis added.
111. Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 16 May 2019, 1805, 1805-1809 (Chris

Steel). See also Chris Steel, ‘Bill Passed to Strengthen Animal Welfare Standards’ ACT Government (Web Page,
26 September 2019) <https://www.cmtedd.act.gov.au/open_government/inform/act_government_media_releases/
chris-steel-mla-media-releases/2019/bill-passed-to-strengthen-animal-welfare-standards> (‘Bill Passed to Strengthen
Animal Welfare Standards’), in which Chris Steel states that ‘[t]hese new laws will make the ACT a national leader in
animal welfare, and reflects a zero tolerance approach to animal cruelty’.

112. Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 26 September 2019, 1705-6 (Nicole
Lawder).

113. Animal Welfare Act Review 2020 (n 87).
114. For example, when the ACT passed the sentience recognition provision, it also enacted positive obligations in relation to

animals. These obligations included a requirement to provide appropriate care to an animal through the provision of
appropriate shelter, a clean living environment, appropriate exercise and opportunities for animals to display behaviour
that is normal for the animal. See Animal Welfare Act 1992 (ACT) s 6B.

115. Directions Paper (n 83) 16-17.
116. Ibid 17.

170 Federal Law Review 51(2)

https://doi.org/10.1177/0067205X231166707 Published online by Cambridge University Press

https://www.cmtedd.act.gov.au/open_government/inform/act_government_media_releases/chris-steel-mla-media-releases/2019/bill-passed-to-strengthen-animal-welfare-standards
http://www.cmtedd.act.gov.au/open_government/inform/act_government_media_releases/chris-steel-mla-media-releases/2019/bill-passed-to-strengthen-animal-welfare-standards
http://www.cmtedd.act.gov.au/open_government/inform/act_government_media_releases/chris-steel-mla-media-releases/2019/bill-passed-to-strengthen-animal-welfare-standards
https://doi.org/10.1177/0067205X231166707


animals, while continuing to appropriately define and proscribe cruelty’.117 In the Australian Capital
Territory, the legislation also sought to incorporate contemporary animal welfare science, with the
government media release stating that, ‘[f]or the first time under law we are recognising the science,
that animals are sentient, and they feel emotion and pain’.118

The third reason that Parliaments have passed, or committed to pass, animal sentience rec-
ognition provisions is to respond to community expectations. As discussed, public concern for the
situation of animals has been growing over the last few decades, which is partly a consequence of
the recent developments in animal welfare science. The need to respond to public concern is evident
in the ACT ‘Animal Welfare and Management Strategy 2017-2022’, which asserts that ‘[i]n the
absence of a targeted strategy, animal welfare and management practices are less likely to evolve to
meet the changing expectations of the ACT community’.119 The community expectations in the
ACTare evident from consultation in relation to the Animal Welfare and Management Strategy and
the Animal Welfare Legislation Amendment Bill 2019. One of the key themes that emerged during
consultation in relation to the Strategy was that ‘animals should be recognised as sentient in the
legislation’.120 Similarly, consultation in relation to the Bill revealed a ‘very high degree of support
for ‘[r]ecognising animals as sentient beings that deserve a quality of life’.121 Related concerns are
apparent in Victoria. The Victorian ‘Animal Welfare Action Plan’ identifies that ‘[c]ommunity
expectations about how animals are treated are increasing’.122 Community support for recognition
of animal sentience is demonstrated in Engagement Summary Report relating to the proposed new
Animal Welfare Act. The Report details that 60 per cent of survey respondents supported explicitly
recognising animal sentience in new legislation.123

Fourth, and clearly in connection with attempts to address public concern for animals, gov-
ernments have political reasons to introduce legal provisions that recognise animal sentience. This is
perhaps most evident from the A-UKFTA. The UK’s exit from the European Union gave rise to
significant concern that animal welfare standards may fall in the UK.124 The UK Government has
sought to assure the public that this will not occur. As part of its Manifesto of 2019, the Government
promised to raise standards in animal welfare and legally recognise animal sentience.125 In this
respect, in 2021, the Government introduced legislation that recognises animal sentience and

117. Animal Welfare Act Review 2020 (n 87) 16.
118. Bill Passed to Strengthen Animal Welfare (n 111).
119. Maxwell (n 82) 5. See also, Giulia Prosperi-Porta and Rishika Pai, ‘Growing Public Awareness of Animal Cruelty Leads

to Stronger Protections’ (2019) 56 Law Society of New South Wales Journal 86, 87.
120. ‘Consultation on the Exposure Draft of the Animal Welfare Legislation Amendment Bill 2019’, ACT Legislation

Register (Web Page, 2019) 3 <https://www.legislation.act.gov.au/DownloadFile/ca/db_59376/current/PDF/db_59376.
PDF>.

121. Transport Canberra and City Services, Animal Welfare Legislation Amendment Bill 2019 (Consultation Report, May
2019) 3.

122. Action Plan (n 83) 7.
123. Victoria State Government, A New Animal Welfare Act for Victoria (Engagement Summary Report, April 2021) 8

(‘Engagement Summary Report’).
124. House of Lords European Union Committee, Brexit: Farm Animal Welfare (HL Paper 15, 25 July 2017) 5; The

Conservative and Unionist Party, Get Brexit Done: Unleash Britain’s Potential (Manifesto, 2019) 20, 30-31, 39, 43
(‘Get Brexit Done’); Oliver Wookey, ‘The Effect of the Brexit on Animal Welfare in the United Kingdom: A Case for
Scepticism and Scrutiny’ (2018) 9(2) dA.Derecho Animal 29, 29; Steven P McCulloch, ‘Brexit and Animal Welfare
Impact Assessment: Analysis of the Threats Brexit Poses to Animal Protection in the UK, EU and Internationally’
(2019) 9(3) Animals 117, 117.

125. Get Brexit Done (n 124) 5, 54.
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establishes an Animal Sentience Committee responsible for reviewing government policy in re-
lation to its impact on animals.126

In terms of trade agreements specifically, the UK Government’s Manifesto states that ‘[i]n all of
our trade negotiations, we will not compromise on our high … animal welfare … standards’.127

Regarding the A-UKFTA, the Government’s strategy document asserts that ‘[w]e remain committed
to upholding our high … animal welfare standards in our trade agreement with Australia’.128

Accountability mechanisms exist in relation to this commitment. Under section 42 of the Agri-
culture Act 2020 the Government is required to report to Parliament in relation to whether the
A-UKFTA is consistent with UK levels of statutory protection for animal welfare and the Gov-
ernment has confirmed that it will comply with this requirement.129 When preparing this report, the
Secretary of State is required to seek the Trade and Agriculture Commission’s (‘TAC’) advice as to
the consistency of the Agreement with UK animal welfare standards.130 The TAC’s advice must also
be laid before Parliament.131 While it is debatable whether the A-UKFTA meets the objective of not
undermining UK animal welfare standards,132 this context indicates that the Government faces
significant political pressure to ensure that the Agreement does not do so. This political pressure was
likely one of the key reasons for the inclusion of an animal sentience provision in the A-UKFTA.
Political concerns are also evident in the documentation underpinning the ACT recognition of
animal sentience. During the introduction of the relevant bill into Parliament, Chris Steel stated that
the bill would ‘deliver … on a key commitment in the animal welfare and management strategy
2017-22’.133 Statements like these highlight the influence that political pressure has on decisions to
legally recognise animal sentience.

Finally, legal recognition of animal sentience may be expected to improve economic outcomes
for humans. While recognising animal sentience is not the same as improving animal welfare
practices, it may signal a government’s commitment to animal welfare. Governments see good
animal welfare practices as being linked to economic outcomes. This expectation is evident from the
documentation surrounding Victoria’s proposals to recognise animal sentience. For example,
Victoria’s ‘Animal Welfare Action Plan’ states that ‘[t]he way animals are treated reflects on
Victoria’s national and international reputation, including market access, consumer confidence and
the ability to create and sustain jobs’ and that ‘[g]ood animal welfare practices… return significant
social, economic and environmental benefits’.134 The draft Action Plan put this more bluntly in

126. Animal Welfare (Sentience) Act 2022 (UK).
127. Get Brexit Done (n 124) 57.
128. Department for International Trade, UK-Australia Free Trade Agreement: The UK’s Strategic Approach (Policy Paper,

17 July 2020).
129. UK Parliament, ‘Question for Department for International Trade’, Written Questions, Answers and Statements (Web

Page, 12 April 2021) <https://questions-statements.parliament.uk/written-questions/detail/2021-04-12/179164>.
130. Trade Act 2021 (UK) s 9; Webb (n 103) 6, 35. Note that although this requirement is not yet in force, the UK

Government has indicated that the TAC will examine the A-UKFTA: Webb (n 103) 35.
131. Trade Act 2021 (UK) s 9(2); Webb (n 103) 36.
132. See WWF-UK, ‘Evidence from WWF to the House of Commons International Trade Committee’ (Written Evidence

Submission from WWK-UK, AUS0010, January 2022).
133. Steel, Parliamentary Debates (n 111).
134. Action Plan (n 83) 7-8.
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stating that ‘good animal welfare makes good commercial sense’.135 Similar views can be found in
the documentation from Western Australia. During parliamentary debate, Alannah MacTiernan,
Minister for Agriculture and Food, Australian Labor Party, stated that ‘[o]ur farmers also understand
the importance of having a credible animal welfare regime to maintain our market reputation’.136

Thus, legal recognition of animal sentience may also be driven in part by a desire to improve human
economies.

The purposes for enacting animal sentience recognition provisions are unlikely to have a
significant impact on the extent to which those provisions increase protections for animals. When
courts interpret such provisions, however, they will consider the legislative text as well as its context
and purpose.137 It is possible, then, that the purposes for enacting such provisions will have some
impact on the extent that they are able to protect animals. For example, it may have some impact on
the interpretation of an animal sentience recognition provision if sentience is recognised to protect
animals as opposed to the provision being the result of political pressure.

III Taxonomy of Australian Provisions

A Introduction

The enacted or proposed legal provisions that recognise animal sentience in Australia are sum-
marised in Table 1.

This part of the paper will look at each of these ‘types’ in turn. It will consider the context of each
type of provision and propose some possible interpretive consequences.

B Legislative Objects

The most common means of recognising, or planning to recognise, animal sentience in law in
Australia is to include a statement to that effect in the objects section of the relevant jurisdiction’s
animal welfare legislation. In general, animal welfare legislation operates to promote animal welfare
and criminalise human conduct towards animals.138 An example of this type of sentience rec-
ognition provision can be seen in the ACT, in s 4A(1) of the Animal Welfare Act 1992 (ACT). Titled
‘Objects of Act’, the section includes the following statement:

(1) The main objects of this Act are to recognise that —
(a) animals are sentient beings that are able to subjectively feel and perceive the world

around them.

While Victoria has not yet released a draft of its proposed legislation, it is likely to include a
similar provision. This has been foreshadowed in Victoria’s New Animal Care and Protection Laws

135. Draft Action Plan (n 84) 2.
136. Western Australia, Parliamentary Debates, Legislative Council, 2 June 2021, 1051 (Alannah MacTiernan). For a

discussion on the corporatization of animal activism generally, see Rachel Carey, Christine Parker and Gyorgy Scrinis,
‘How Free is Sow Stall Free? Incremental Regulatory Reform and Industry Co-Optation of Activism’ (2020) 42(3) Law
& Policy 284.

137. SZTAL v Minister for Immigration and Border Protection [2017] HCA 34, 14.
138. Bruce (n 37) 190-195.
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Plan,139 and the Engagement Summary Report which indicated that 60 per cent of survey respondents
supported recognition of animal sentience in the newAct.140 Of these respondents, 18 per cent supported
recognition via a combination of statements in the objects, principles and definitions of the legislation,
while 13 per cent supported recognition in the objects, 12 per cent of supported recognition in the
principles and 17 per cent favoured recognition in the definitions.141 TheNorthern Territory also recently
reviewed its animal welfare legislation.142 While they were ultimately unsuccessful, multiple sub-
missions were made in favour of legally recognising animal sentience in the objects of the legislation.143

Objects sections are commonly, and increasingly, found in Australian legislation.144 Since 1985,
they have been included as the first section of each Victorian Act.145 They are also common in other
Australian jurisdictions.146 An objects section sets out the objects or purposes that the legislation is
designed to achieve.147 Objects sections are an important part of legislation because they are used by
judges, lawyers, decision-makers and other people who need to deal with the law in some way to
interpret the meaning of legislative provisions. This function is particularly important where
legislative provisions are unclear or where they have more than one potential meaning.

When establishing the meaning of a legislative provision, the court will consider the wording of
the provision, as well as its context and purpose. This is explained in more detail by Kiefel CJ, Nettle
and Gordon JJ as follows:

The starting point for the ascertainment of the meaning of a statutory provision is the text of the statute
whilst, at the same time, regard is had to its context and purpose. Context should be regarded at this first

Table 1. Australian Animal Sentience Recognition Provisions — Enacted and Proposed.

Type of Provision or Proposed
Provision Jurisdiction Legal Context

Legislative objects ACT Animal Welfare Act 1992 (ACT) s 4A(1)(a)
Vic Proposed for new Animal Welfare Act (Vic)
WA Proposed amendments to the Animal Welfare Act 2002

(WA) s 3
Legislative principles Vic Proposed for new Animal Welfare Act (Vic)
Legislative definitions Vic Proposed for new Animal Welfare Act (Vic)
General legislative provisions — free
trade agreements

Cth Australia-United Kingdom Free Trade Agreement
signed 17 December 2021

139. Victorian State Government, Victoria’s New Animal Care and Protection Laws Plan (Plan, September 2022) (‘Animal
Care and Protection Laws Plan’) 12

140. Engagement Summary Report (n 123) 8.
141. Ibid.
142. See Social Policy Scrutiny Committee (n 97) 19-20; Department of Primary Industry and Resources (n 96).
143. RSPCA Australia and RSPCA Darwin, Submission to Department of Primary Industry and Resources, Animal

Protection Bill 2018 (9 March 2018) 4; Australian Veterinary Association, Submission to Department of Primary
Industry and Resources, Animal Protection Bill 2018 (2018) 3; Northern Territory, Parliamentary Debates, Legislative
Assembly, 30 October 2018, 4729.

144. See Jeffrey Barnes, ‘Statutory Objects Provisions: How Cogent is the Research and Commentary?’ (2013) 34(1) Statute
Law Review 12, 12.

145. DC Pearce, Statutory Interpretation in Australia (9th ed, LexisNexis Butterworths, 2019) 30.
146. Ibid 30, 50.
147. Ibid 192.
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stage and not at some later stage and it should be regarded in its widest sense. This is not to deny the
importance of the natural and ordinary meaning of a word, namely how it is ordinarily understood in
discourse, to the process of construction. Considerations of context and purpose simply recognise that,
understood in its statutory, historical or other context, some other meaning of a word may be suggested,
and so too, if its ordinary meaning is not consistent with the statutory purpose, that meaning must be
rejected.148

Thus, a court will look at the language in its context. If the meaning of the language is clear and is
congruent with the purpose of the legislation, then the statement of purpose is not likely to play a
significant role in interpretation. However, if there is some uncertainty or ambiguity in the meaning
of the provision, the court may have regard to an objects clause to determine the meaning.149 This
may be the case where imprecise words like ‘reasonable’ or ‘satisfactory’ are used.150

Placing a statement recognising animal sentience in an objects provision will likely have im-
plications for how various provisions in the legislation are interpreted. Animal welfare legislation
often includes a general, arguably vague, prohibition on cruelty to animals. For example, s 6A of the
Animal Welfare Act 1992 (ACT) defines cruelty. Pursuant to this section, cruelty includes ‘doing, or
not doing, something to an animal that causes, or is likely to cause, injury, pain, stress or death to the
animal that is unjustifiable, unnecessary or unreasonable in the circumstances’.151 Similarly, the
Prevention of Cruelty to Animals Act 1986 (Vic) uses the tests of reasonableness and necessity to
determine whether particular acts in relation to animals are cruel.152 The Animal Welfare Act 2002
(WA) also uses tests of unnecessary harm to define cruelty to animals.153 What constitutes jus-
tifiable, necessary or reasonable harm to an animal is unclear. A court seeking to interpret such a
provision would likely refer to the objects of the legislation, including any recognition of animal
sentience.

C Legislative Principles

Another way that animal sentience may be recognised in Australian law is as a principle under-
pinning animal welfare legislation. The Victorian Directions Paper included a proposal to ac-
knowledge animal sentience in the Principles of the Act,154 although its Animal Care and Protection
Laws Plan indicates that sentience will underpin the principles.155 As noted above, the Engagement
Summary Report related broad support for recognition of animal sentience in the newAct, including
in the principles.

Some legislation, particularly more contemporary legislation, includes a section containing
principles. These principles are intended to indicate to decision-makers the standards that should be
considered when understanding or implementing the legislation.156 For example, s 4 of the
Prevention of Family Violence Act 2018 (Vic) contains ‘guiding principles’ and states that ‘[i]t is the
intention of Parliament that a function, duty or program under this Act be carried out in a way that is

148. SZTAL (n 137) (citations omitted).
149. DC Pearce (n 145) 193.
150. Ibid; Russo v Aiello [2003] HCA 53, 5 (Gleeson CJ).
151. Animal Welfare Act 1992 (ACT) s 6A (emphasis added).
152. Prevention of Cruelty to Animals Act 1986 (Vic) s 9(1)(b)–(e)(i).
153. Animal Welfare Act 2002 (WA) s 19(2)(e), s19(3)(a)-(c), (j).
154. Directions Paper (n 83) 18.
155. Animal Care and Protection Laws Plan (n 139) 12.
156. Ibid.
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consistent with the following principles’.157 These provisions form part of the Act and will be
interpreted in accordance with the general rules of statutory interpretation. In particular, ‘a con-
struction that would promote the purpose or object underlying the Act … shall be preferred to a
construction that would not promote that purpose or object’.158

Interestingly, the Victorian Prevention of Cruelty to Animals Act 1986 does not currently contain
a set of guiding principles. If one was included in a new Victorian Animal Welfare Act, its primary
impact would be on decision-makers that carry out the functions and duties under the Act. This is
likely to include members of the Royal Society for the Protection and Care of Animals (‘RSPCA’)
(Victoria),159 veterinary practitioners,160 police officers,161 employees of the Victorian Department
of Environment and Primary Industries,162 courts,163 the relevant Minister164 and the Governor in
Council.165

D Legislative Definitions

The Victorian Directions paper also foreshadowed the possibility of recognising animal sentience as
part of the definition of animals covered by the legislation.166While the wording of such a provision
was not identified, examples may be drawn from international jurisdictions. For example, the Swiss
Animal Welfare Act 2005 defines animals as vertebrates and empowers the Federal Council to
expand this definition.167 When considering possible expansion, the Federal Council ‘is guided by
scientific knowledge on the sensitivity of invertebrate animals’.168 Sensitivity here may be read as a
proxy for sentience.169 In terms of the Victorian proposal, as noted above, the Engagement
Summary Report indicated strong support for recognition of sentience in this manner.

The Definitions section in legislation assists people to understand what legislative provisions
mean.170 It is generally located as the first or second article or section in the statute.171 Somewhat
like Objects provisions, Definitions provisions operate as a device to help people understand the
meaning of potentially ambiguous or uncertain legislative terms.172 Unlike Objects provisions,
however, Definitions provisions are not influential but rather determinative in legislative inter-
pretation.173 Definitions provisions are also helpful for Parliaments, in that they obviate the need to

157. Prevention of Family Violence Act 2018 (Vic) s 4(1).
158. Interpretation of Legislation Act 1984 (Vic) s 35(a). See also Acts Interpretation Act 1901 (Cth) s 15AA.
159. See, eg, Prevention of Cruelty to Animals Act 1986 (Vic) s 18(1)(b)(ii), Part 2A.
160. See, eg, ibid ss 24C, 24D.
161. See, eg, ibid s 18(1)(a).
162. See, eg, ibid s 18(1)(b).
163. See, eg, ibid s 12AA.
164. See, eg, ibid s 7.
165. See, eg, ibid.
166. Directions Paper (n 83) 11. Although the Animal Care and Protection Laws Plan appears to suggest that sentience will

not be expressly referenced in the definitions, but will be the criterion for determining whether additional species should
be added to the definition of ‘animal’: Animal Care and Protection Laws Plan (n 139) 15.

167. Animal Welfare Act 2005 (Switzerland) art 2(1).
168. Ibid.
169. See Charlotte Blattner, ‘The Recognition of Animal Sentience in Law’ (2019) 9(2) Journal of Animal Ethics 121, 124.
170. Directions Paper (n 83) 18.
171. Yaniv Roznai, ‘“A Bird is Known by its Feathers”—On the Importance and Complexities of Definitions in Legislation’

2(2) The Theory and Practice of Legislation 145, 149.
172. Ibid 145.
173. Ibid.

176 Federal Law Review 51(2)

https://doi.org/10.1177/0067205X231166707 Published online by Cambridge University Press

https://doi.org/10.1177/0067205X231166707


draft lengthy legislation.174 In drafting Definitions, legislators seek to use clear language in order to
avoid any ambiguity.175

Defining the animals covered by animal welfare legislation by reference to the concept of
sentience expressly makes sentience a prerequisite to legislative protection. In other words, to be
legally protected, animals must be sentient. This will raise some questions in terms of what level of
scientific certainty is required for an animal to be considered sentient, who gets the ultimate say in
this respect, and whether a precautionary principle should be adopted in relation to animals whose
sentience is unclear.

E General Legislative Provisions — Free Trade Agreements

The A-UKFTA was signed on 17 December 2021 and was tabled in the Australian Parliament on
8 February 2022. The Agreement will be considered by the Joint Standing Committee on Treaties,
which will consult with the public in relation to the Treaty content.176 It is expected that the
A-UKFTAwill come into force during 2022.177 The Agreement is structured by way of a Preamble
and Chapters. Chapter 25 is titled ‘Animal Welfare and Antimicrobial Resistance’. Article
25.1 provides that, ‘[t]he Parties recognise that animals are sentient beings. They also recognise the
connection between improved welfare of farmed animals and sustainable food production
systems’.178

Articles within free trade agreements set out the substantive content to which the parties have
agreed. In this sense, a free trade agreement is somewhat analogous to a private contract. However,
unlike a private contract, a free trade agreement is a type of international treaty, and thus, inter-
national law interpretive principles will apply. These principles are found in Articles 31 and 32 of
the Vienna Convention on the Law of Treaties (1969).179 In general, this requires that the treaty be
‘interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose’.180

It is unclear what, if any, impact this provision might have in Australia. This is the first time that a
free trade agreement involving Australia has included such a provision and the first time one has
included a Chapter on animal welfare. The most likely impact will be in political terms, in that the
federal government may come under pressure from the UK government to improve its animal
welfare standards.

174. Ibid 146.
175. Ibid 151.
176. Australian Government Department of Foreign Affairs and Trade, ‘Tabling of the A-UK FTA Agreement in the

Australian Parliament’, Australia-United Kingdom Free Trade Agreement (Web Page, 8 February 2022) <https://www.
dfat.gov.au/trade/agreements/not-yet-in-force/aukfta/news/tabling-uk-fta-agreement-australian-parliament>.

177. Australian Government Department of Agriculture, Water and the Environment, ‘Australia-United Kingdom (UK)
FTA’, Free Trade Agreements (Web Page, 6 April 2022) <https://www.awe.gov.au/biosecurity-trade/market-access-
trade/fta/ftas-signed-under-negotiation#:∼:text=Australia%2DUnitedKingdom(UK)FTA&text=
On17December2021%2Cthe,duringthecourseof2022>; Australian Government Department of Foreign Affairs and
Trade, ‘Australia-United Kingdom Free Trade Agreement’ (Web Page, 2022) <https://www.dfat.gov.au/trade/
agreements/not-yet-in-force/aukfta>.

178. Australia-United Kingdom Free Trade Agreement, Australia-United Kingdom, signed 17 Dec 2021, art 25.1(1).
179. DC Pearce (n 145) 59.
180. Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 331 (entered into force

27 January 1980) art 31(1).
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IV Reflection on Australian Animal Sentience Recognition Provisions

A Using Sentience as a ‘Gateway’ to Legal Protections for Animals

The most common place in which animal sentience is recognised is in animal welfare legislation. In
this respect, sentience is often asserted to be the reason that animal welfare matters.181 Indeed, if
animals did not enjoy their own subjective experiences, it is difficult to imagine humans arguing for
prohibitions against cruelty. Nevertheless, it is worthwhile considering the implications of using
animal sentience as a ‘gateway’ to animal welfare protection.182 A key benefit of using animal
sentience in this way is that it provides an objective baseline fromwhich to judge the responsibilities
that humans have towards animals. Using animal sentience as a criterion reduces the arbitrariness
and inconsistency that would result from using no criteria or from using less satisfactory criteria
such as looks, utility or emotional closeness to humans.183 Further, recognising animal sentience
may imply that animals should be protected because they have intrinsic value, rather than because of
their perceived value to humans. This is often stated expressly in legislation. For example, the ACT
Animal Welfare Act 1992 recognises that animals have ‘intrinsic value’.184

While animal sentience provides a useful criterion to judge which animals require legal
protection, it is not beyond criticism. First, although legislation might recognise animals as
sentient, it does not always follow that all sentient animals are protected by law. Rather, many
sentient animals are frequently excluded from protection.185 Second, while sentience is the
foundation for granting legal protection, protections are not generally commensurate to the level
of animal sentience.186 For example, while calf-roping is legal in all states except the ACT,187 if
the same actions were performed in relation to a dog, it would constitute animal cruelty under
animal welfare legislation. This is despite animal welfare science indicating that both dogs and
cows are sentient and able to experience negative emotions like stress, anxiety and pain.188

Third, scientists that produce the science that animal sentience categorisation relies on may
suffer from biases against animals that undermine their research.189 Further, legislators need to
make decisions about whether to grant legal protections to animals where there has been in-
sufficient research undertaken in relation to sentience. In this respect, the recently published
‘Review of the Evidence of Sentience in Cephalopod Molluscs and Decapod Crustaceans’ found
that where animals did not satisfy particular criteria for sentience, it was ‘invariably because of a

181. See, eg, Helen S Proctor, Gemma Carder and Amelia R Cornish, ‘Searching for Animal Sentience: A Systematic
Review of the Scientific Literature’ (2013) 3(3) Animals 882, 883; Ian J H Duncan, ‘The Changing Concept of Animal
Sentience’ (2006) 100 Applied Animal Behaviour Science 11, 13.

182. Blattner (n 169) 125.
183. Ibid.
184. Animal Welfare Act 1992 (ACT) s 4A(1)(b).
185. See below for a detailed discussion.
186. Blattner (n 169) 127.
187. Calf-roping is legal in South Australia and Victoria; however, the requirement that calves weigh a minimum of 200 kg

effectively prohibits the practice: see Morgan Stonebridge, Di Evans and Jane Kotzmann, ‘Sentience Matters: An-
alysing the Regulation of Calf-Roping in Australian Rodeos’ (2022) 12(9) Animals 1071, 5-6.

188. In relation to cows, see Lori Marino and Kristin Allen, ‘The Psychology of Cows’ (2017) 4(4) Animal Behavior and
Cognition 474, 474; Helen Lambert and Gemma Carder, ‘Positive and Negative Emotions in Dairy Cows: Can Ear
Postures be Used as a Measure?’ (2019) 158 Behavioural Processes 172, 172. In relation to dogs, see Miiamaaria V
Kujala, ‘Canine Emotions As Seen Through Human Social Cognition’ (2017) 14(1) Animal Sentience 1, 1; Ralph
Adolphs, ‘Dogs Conscious Experience Emotions: The Question Is, Which?’ (2017) 14(2) Animal Sentience 1, 1.

189. Blattner (n 169) 121, 129.
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lack of positive evidence, rather than because of clear evidence that the animals fail the
criterion’.190

B Exclusion of Sentient Animals from Legal Protection

Animal sentience recognition provisions recognise that animals are sentient; that they have
their own subjective experiences of the world and can have both positive and negative feelings
and experiences. A glaring inconsistency in Australian animal welfare legislation that rec-
ognises (or will recognise) animal sentience is that most sentient animals are excluded from
the protections afforded by the relevant legislation. For example, the ACTAnimal Welfare Act
1992 recognises that ‘animals are sentient beings that are able to subjectively feel and
perceive the world around them; and … have intrinsic value and deserve to be treated with
compassion and have a quality of life that reflects their intrinsic value’.191 However, where
conduct towards an animal that might be considered cruel accords with a code of practice,
most of the anti-cruelty provisions in the Act do not apply.192

Codes of practice in all Australian jurisdictions address the use of animals in common
contexts including intensive animal farming, scientific research involving animals and control
and culling of animals.193 The standards set out in codes of practice, however, are not nec-
essarily protective of animal welfare.194 For example, the ‘Model Code of Practice for the
Welfare of Animals — The Sheep’, which was adopted as a code of practice by the ACT,195

permits the mulesing of sheep less than 6 months old without pain relief.196 Similarly, the
Australian Animal Welfare Standards and Guidelines for Sheep, which will be implemented in
the ACT as a code of practice under the Animal Welfare Act 1992,197 permits the mulesing of
sheep, which may be done without pain relief where the sheep is less than 6 months old.198

Mulesing involves the surgical removal of skin from the tail area of the sheep, in order to reduce
the risk of flystrike and causes pain and stress to sheep.199 Even when conducted with pain
relief, mulesing is not painless and still involves suffering and stress for the sheep.200 The
RSPCA recommends that pain relief should be mandatory for sheep undergoing mulesing and
that the wool industry should transition to breeds of sheep that are less prone to flystrike.201 It
could therefore be argued that mulesing sheep without pain relief is cruel, or that continuing to

190. Birch et al (n 7) 8.
191. Animal Welfare Act 1992 (ACT) s 4A(1)(a)–(b).
192. Ibid s 20.
193. See, eg, Animal Welfare Act 1992 (ACT) s 21(a),(j),(o)–(p). Note that the Commonwealth Model Codes of Practice are

being replaced by Australian Animal Welfare Standards and Guidelines: Australian Government Department of
Agriculture, Water and the Environment, ‘Australian Animal Welfare Standards and Guidelines’, Animal Welfare (Web
Page, 12 August 2021) <https://www.awe.gov.au/agriculture-land/animal/welfare/standards-guidelines> (‘Australian
Animal Welfare Standards and Guidelines’).

194. Bruce (n 37) 210.
195. Australian Capital Territory, Gazette: Special, No S 255, 6 December 1993, 7.
196. Primary Industries Standing Committee, Model Code of Practice for the Welfare of AnimalThe Sheep (CSIRO

Publishing, 2nd ed, 2006) 18 app 3.
197. ‘Sheep’, Australian Animal Welfare Standards and Guidelines (Web Page, December 2020) <http://www.animalwelfarestandards.

net.au/sheep/>.
198. Animal Health Australia, Australian Animal Welfare Standards and Guidelines for Sheep (1st edition, 2016).
199. ‘Mulesing of Sheep’, RSPCA Australia (Web Page, 2022) <https://www.rspca.org.au/take-action/sheep-mulesing>.
200. Ibid.
201. Ibid.
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breed and mules sheep that are more susceptible to flystrike is cruel. Even though mulesing
might be considered unjustifiable, unnecessary or unreasonable and thus cruel,202 however, it
will not breach the anticruelty provision set out in section 7 if undertaken in accordance with the
relevant ACT Code.

Codes of practice are intended to assist people that work with animals to understand what
practices are legally acceptable.203 While this objective is understandable, codes of practice are
developed by representatives of state and territory government departments and industry bodies.204

Government departments that are charged with responsibility for animal welfare are also responsible
for growing the agricultural sector, creating an inherent conflict of interest for them.205 Further,
representatives of industry bodies profit from the commercial use of farmed animals and hence are
also subject to a conflict of interest. While the development of the Australian Animal Welfare
Standards and Guidelines has involved consultation with animal welfare representatives and
members of the public,206 it is unclear the extent to which animal welfare concerns are able to
override human interests in efficient and profitable animal farming. In this respect, a Productivity
Commission report asserted that ‘the standard setting process does not adequately value the benefits
of animal welfare to the community’ and that ‘[t]here is scope for… science and (soundly elicited)
community values to play a more prominent role’ in the process.207 As it stands, the codes of
practice essentially legalise ‘institutionalised cruelty to millions of animals’ each year in
Australia.208

V Conclusion

Australian jurisdictions appear to be following the international legal trend of recognising animal
sentience in the law. This may be perceived as a positive development for Australian animal
welfare law because it clarifies the purpose of animal welfare legislation, which should assist
stakeholders in carrying out their obligations under the legislation and courts in interpreting
legislative provisions.209 This article has presented a typology of animal sentience recognition
statements that have been passed or proposed in Australian law. This provides a detailed un-
derstanding of the various ways that animal sentience has been, or will be, recognised in
Australian law, with a view to appreciating the differing purposes, contexts and consequences of
various provisions.

In Australia, four different types of animal sentience recognition statements have been
identified. While the impact of such statements will depend on the way that they are framed,
some broad conclusions can be drawn. First and most commonly, animal sentience is

202. Animal Welfare Act 1992 (ACT) ss 6A, 7.
203. Jed Goodfellow, ‘Animal Welfare Regulation in the Australian Agricultural Sector: A Legitimacy Maximising

Analysis’ (PhD Thesis, Macquarie University, 2015) 127-8.
204. See Productivity Commission (Cth), Regulation of Australian Agriculture (Inquiry Report No 79, November 2016) 21.
205. See, eg, ‘WhoWe Are’, New South Wales Department of Primary Industries (Web Page) <https://www.dpi.nsw.gov.au/

about-us/who-we-are>. See also, Christine Parker et al, ‘A Public Appetite for Poultry Welfare Regulation Reform:
Why Higher Welfare Labelling is Not Enough’ (2018) 43(4) Alternative Law Journal 238, 239.

206. Australian Animal Welfare Standards and Guidelines (n 198).
207. See Productivity Commission (Cth) (n 205) 21.
208. Goodfellow (n 204) 125; Elizabeth Ellis, ‘Making Sausages & Law: The Failure of Animal Welfare Laws to Protect

Both Animals and Fundamental Tenets of Australia’s Legal System’ (2010) 4 Australian Animal Protection Law
Journal 6, 9.

209. On the other hand, if the focus on sentience recognition prevents more substantive legal reforms from occurring, then it
may be perceived as a negative development for animals.
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recognised in the objects of animal welfare legislation. This will provide helpful guidance for
those seeking to interpret animal welfare legislation. Second, animal sentience is proposed to
be recognised as a principle of animal welfare legislation. This would influence the actions of
stakeholders undertaking obligations under the legislation. Third, animal sentience is proposed
to be recognised as part of the definition of animals covered by animal welfare legislation. This
would expressly make sentience the gateway for animals to receive legal protection. Finally,
animal sentience is recognised in the A-UKFTA, the consequences of which are likely to be
largely political.

Perhaps the most interesting aspect of animal sentience recognition is what it may herald
for the future regulation of human-animal relationships. If we recognise that animals have
their own subjective experiences of the world that matter to them, will we continue to
categorise animals as legal property, or might the law find or develop a more appropriate legal
category? Animals as sentient beings clearly have interests, so does that mean that the law will
develop to allow animals to have legal standing to protect their interests? Could animal
sentience provisions be construed in the future to imply that states should encourage people
not to eat animals? How might sentience recognition provisions be used to create further
changes in public values and culture, to benefit both animals and combat climate change, to
which animal agriculture is a significant contributor? Many similar questions arise. Animal
sentience recognition alone may bring positive benefits for animals; it may also signal further
positive legal developments for animals in the future.
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