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Abstract
Article 2 of the Treaty on European Union (TEU) solemnly proclaims that the EU is founded on the
respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights.
Yet, a growing body of case law concerning rule of law backsliding continuously reminds us of the lack
of a dedicated functional mechanism to remedy this. We are left with a fragmented understanding of the
founding values and a patchy framework for their enforcement: whilst there is increasing guidance on
judicial independence and the rule of law, no founding value has been defined comprehensively. The legal
classification of the founding values is equally unclear, as is their position in the EU’s constitutional frame-
work. This paper makes do with what we have, to offer systematic, normative, and substantive clarifications
on Article 2 TEU. Systematically, it places the founding values in the constitutional context of the EU’s and
Member States’ legal orders and discusses their autonomy, interpretation, and function. Normatively, this
paper objects to the direct enforcement of the founding values by reference to their constitutional signifi-
cance and over-constitutionalization. Substantively, it favors the indirect enforcement of the founding
values and explores the connections between Article 2 TEU and other Treaty provisions.
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A. Introduction
The European Union (EU) has been confronted with an increasing number of crises in recent
years. The ongoing pandemic dominates news headlines but it has merely displaced other promi-
nent issues. The ongoing undermining of its founding values remains the biggest internal chal-
lenge to the EU. Hungary’s1 and Poland’s2 efforts to subvert the rule of law and democracy have
grown into a well-known saga. In response to these developments, legal action to address rule of
law backsliding in the EU has become more effective and legal scholarship more extensive.3
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1Diego López Garrido & Antonio López Castillo, The EU Framework for Enforcing the Respect of the Rule of Law and the
Union’s Fundamental Principles and Values, EUR. PAR. DOC. PE 608.856 (2019), 29, 30–32, https://www.europarl.europa.eu/
RegData/etudes/STUD/2019/608856/IPOL_STU(2019)608856_EN.pdf.

2Id. at 22–26.
3Scholars have lamented the ineffectiveness of Article 7 TEU. See Laurent Pech & Kim Lane Scheppele, Is Article 7 Really the

EU’s “Nuclear Option”?, VERFASSUNGSBLOG (Mar. 6, 2018), https://verfassungsblog.de/is-article-7-really-the-eus-nuclear-
option/ (last visited Nov. 16, 2020); Werner Schroeder, The European Union and the Rule of Law - State of Affairs and Ways of
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Regulation 2020/2092 now authorizes the European Commission to suspend payments to Member
States that “breach the principles of the rule of law”4 and the Court of Justice of the European Union
(CJEU) has permitted non-compliance with the European Arrest Warrant (EAW) Framework in
individual cases if there are sufficient rule of law concerns.5 However, the established narrative of the
Commission enforcing the founding values against recalcitrant Member States is increasingly being
challenged. The CJEU recently examined and ultimately rejected Hungary’s challenge of the
Parliament’s resolution triggering Article 7 of the Treaty on European Union (TEU) on the ground
that it violated inter alia the founding value of democracy.6 The Parliament itself has initiated legal
action against the Commission for failure to take action under Regulation 2020/2092.7

The Regulation has, in turn, been challenged by Poland for violating the rule of law.8 Despite these
events, scholarship remains largely focused on the established narrative. The legal framework
supporting and surrounding the founding values remains underdeveloped as a result.

This article undertakes a general review of the role of the founding values in the constitutional
framework of the EU and how they should be classified, defined, and enforced. The article’s struc-
ture reflects this. It first approaches the founding values from the theoretical angle before
addressing the issues surrounding enforcement. The founding values are autonomous concepts
of EU law that enable and legitimize the EU legal order. They enable pluralism in the EU by
connecting diverging actions to the same roots. Against this backdrop, this article addresses
the ambiguity as to whether the founding values are in fact principles and directly enforceable.
It will be argued that the founding values have a value and a principle-dimension that are equally
important. Direct enforcement is rejected for being doctrinally and normatively unsupported.
Instead, the founding values can be sufficiently enforced through binding Treaty provisions
and the Charter of Fundamental Rights of the European Union (CFREU). Subsequently, this
article considers the enforcement mechanisms against the EU and Member States, as well as
the risk of subversive legal action by recalcitrant Member States.

B. The Founding Values in (Constitutional) Context
The origins of the founding values have been discussed elsewhere.9 Here, a brief sketch will suffice.
Klamert and Kochenov suggest that the founding values have been at the center of the EU legal

Strengthening, in STRENGTHENING THE RULE OF LAW IN EUROPE (Werner Schroeder ed., 2016); Carlos Closa & Dimitry
Kochenov, Reinforcement of the Rule of Law Oversight in the European Union: Key Options, in STRENGTHENING THE

RULE OF LAW IN EUROPE (Werner Schroeder ed., 2016).
4Regulation 2020/2092, of the European Parliament and of the Council of 16 December 2020 on a General Regime of

Conditionality for the Protection of the Union Budget, 2020 O.J. (L 433I) 1, 6 art. 3.
5ECJ, Joined Cases C-354 & 412/20 PPU, L & P, ECLI:EU:C:2020:1033, Judgement of 17 Dec. 2020.
6ECJ, Case C-650/18, Hungary v. Parliament, ECLI:EU:C:2021:426 (June 3, 2021), paras. 73, 94–97.
7ECJ, Case C-657/21, Parliament v. Commission, Application of the European Parliament (pending) (Oct. 29, 2021),

https://curia.europa.eu/juris/document/document.jsf?text=&docid=251874&pageIndex=0&doclang=EN&mode=req&dir=&
occ=first&part=1&cid=843044; following European Parliament Resolution of 25 March 2021 on the Application of
Regulation 2020/2092, the Rule-of-Law Conditionality Mechanism (2021/2582(RSP), 2021 O.J. (C 494), 61–63.

8ECJ, Case C-157/21, Poland v. Parliament and Council, Application (pending) (Mar. 11, 2021), para. 7, https://curia.
europa.eu/juris/document/document.jsf?text=&docid=240048&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=
1&cid=5571706.

9See, e.g., Marcus Klamert & Dimitry Kochenov, Article 2 TEU, in THE EU TREATIES AND THE CHARTER OF FUNDAMENTAL

RIGHTS: A COMMENTARY 22, 23–25 (Marcus Klamert, Manuel Kellerbauer & Jonathan Tomkin eds., 2019); Koen Lenaerts, Die
Werte der Europäischen Union in der Rechtssprechung des Gerichtshofs der Europäischen Union: Eine Annäherung, 44
EUROPÄISCHE GRUNDRECHTE ZEITSCHRIFT (EUGRZ) 639, 640 (2017); Konstantinos Margaritis, Strengthening the Founding
Values of the EU: The Potential Role of the Fundamental Rights Agency, 18 EUR. VIEW 97, 99–100 (2019); Salvatore Fabio
Nicolosi, The Contribution of the Court of Justice to the Codification of the Founding Values of the European Union, 51
REVISTA DE DERECHO COMUNITARIO EUROPEO 613, 615–18 (2015); Meinhard Hilf & Frank Schorkopf Artikel 2 EUV:
Grundlegende Werte, in DAS RECHT DER EUROPÄISCHEN UNION, VOLUME I: EUV/AEUV 1–7 (Martin Nettesheim ed., 2020).
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order since its inception.10 Walter Hallstein offered an initial list of Grundwerte (core values) in
1969. With peace as its Leitmotiv, it included unity, equality, freedom, solidarity, welfare, progress,
and security.11 The rule of law was explicitly recognized as a founding value by the CJEU in 1986.12

The current list of values was first compiled as the Copenhagen Criteria in 1993.13 Today, the
founding values are enshrined in Article 2 of the TEU.14 The founding values are not merely
aspirational statements—leftover trimmings from the failed Constitutional Treaty. Neither are
they mere gatekeepers of membership. Instead, the founding values establish the foundation of
the European Union. They are “legally binding norms of reference for the joined self-affirmation
of the EU” and fulfill three functions. The founding values legitimize the EU, simplify
coordination between its members, and safeguard the Union’s effective functioning.15

Any interpretation of the founding values must contend with three main issues. First, the extent
to which the founding values have attained autonomy under EU law and whether their link with
their domestic origins endures. This determines how the constitutional traditions, identities, and
values of the Member States impact the interpretation of the EU founding values. Second, whether
the founding values produce normative effects by themselves, or whether they can only apply in
conjunction with more concrete Treaty provisions that implement them. Third, the effects of the
direct or indirect enforcement of the founding values on the EU legal order. Here, we will focus on
the first two issues. The third will be discussed later in this article.

I. Autonomous Values

We will begin by addressing the first issue. On the one hand, the CJEU has emphasized that the
EU’s unique constitutional framework “encompasses the values set out in Article 2 TEU.”16 On the
other hand, however, there is no doubt that the founding values are common to the Member States
and the product of an overlap between their legal orders.17 The question is how firmly the values
remain rooted in the constitutional orders of the Member States. This is a question of degree
between two extremes: the founding values as the smallest common denominator that all
Member States converge on (intergovernmental) or as detached and autonomous concepts of
EU law (supranational).

The former end of the spectrum emphasizes the domestic roots of the founding values and
focuses on Articles 2(2) and 49 TEU. The differing understandings between the Member
States of the founding values overlap and the intersecting set defines their content at the
European level and in EU law. This understanding focuses on diversity and reflects the original
intention behind Article I-2 of the Constitutional Treaty: that it should “only contain a hard core

10Klamert & Kochenov, supra note 9, at 23.
11See WALTER HALLSTEIN, DER UNVOLLENDETE BUNDESTAAT 43–47 (Hans Herbert Götz & Karl-Heinz Narjes eds., 1969).

“Security” is understood very broadly and refers to laws that give certainty to the circumstances of human existence, for
example, in the context of societal, economic, and monetary policy. As such, it arguably encompasses the rule of law.

12ECJ, Case 296/83, “Les Verts” v. European Parliament, ECLI:EU:C:1984:293 (Sept. 26, 1984), para. 23. See also Lenaerts,
supra note 9.

13Presidency Conclusions, Copenhagen European Council (June 21–22, 1993).
14It copies Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Establishing the European

Communities and Certain Related Acts art. I-2, Oct. 2, 1997, 1997 O.J. (C 340) 1 [hereinafter Treaty of Amsterdam], which
was in turn based on Consolidated Version of the Treaty on European Union art. 6(1), Nov. 10, 1997, 1997 O.J. (C 340) 2.

15ECJ, Case C-621/18, Wightman et al. v. Secretary of State for Exiting the European Union, ECLI:EU:C:2018:999 (Dec. 10,
2018), para. 63, https://curia.europa.eu/juris/liste.jsf?num=C-621/18; Lenaerts, supra note 9, at 640; Andreas Voßkuhle,
The Idea of the European Community of Values 106–107 (Thyssen Lectures, 2018).

16Opinion 1/17, EU-Canada CET Agreement, ECLI:EU:C:2019:341 (Apr. 30, 2019), para. 110, https://curia.europa.eu/juris/
liste.jsf?num=C-1/17

17Lenaerts, supra note 9, at 640.
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of values.”18 In practice, the content of each founding value could then be determined through a
comparative analysis.19

At the other end of the spectrum, the emphasis is on the “Europeanness” of the founding values
and the autonomy of the EU legal order. Since Article 2 TEU makes no express reference to the
legal orders of the Member States for guidance, the values must be given “an autonomous and
uniform interpretation throughout the [EU].”20 The analogy with fundamental rights is obvious
and flows naturally from the CJEU’s understanding that EU law “stems from an independent
source of law.”21 The content of the founding values may be equally “inspired by [common]
constitutional traditions” of the Member States22 and by the nature and identity of the EU, its
aims, and its competences. The autonomy of the EU legal order acts as a valve that permits
the influx of foreign legal concepts into the EU legal order but prevents external review.23 The
autonomy of the values is unaffected by their commonality to the Member States.24 Even if
the Court references domestic constitutional law, it asserts an autonomous concept of EU law.

The CJEU’s overall understanding of the EU legal order strongly suggests that the
“Europeanness” and autonomy of the founding values have priority; they may form part of a nascent
European identity.25 The roots of the values in the common constitutional traditions of the Member
States are merely one source that shapes their content.26 This is systemically and teleologically justi-
fied27 and normatively desirable. The founding values can only constitute an effective common stan-
dard if they are defined independently. The ongoing rule of law backsliding would be exacerbated if
the content of the founding values were overly dependent on their understanding by the Member
States. Recalcitrant Member States have already “found the interrelated concepts of constitutional
pluralism and constitutional identity particularly helpful as they give a veneer of conceptual respect-
ability to their autocratic ‘reforms’.”28 They could frame their subversive measures as different, but
equally legitimate, interpretations of the same values. Whenever domestic constitutional traditions
are taken into account to interpret the founding values, the emphasis should thus be placed on the
common understanding of these values and the non-regression obligation.

II. Values, Cooperation, and Legitimacy

The importance of autonomous values becomes further apparent when we consider their role in
the EU legal order. Calliess argues that the founding values have gradually crystalized through the

18Praesidium of the European Convention, Draft of and Explanations to Articles 1 to 16 of the Constitutional Treaty, Feb. 6,
2003, CONV 528/03; Hilf & Schorkopf, supra note 9, at 12.

19Whether this view permits a non-regression principle depends on the temporal scope of the comparative analysis.
20ECJ, Case C-287/98, Grand Duchy of Luxemburg v. Berthe Linster, Aloyse Linster & Yvonne Linster, ECLI:EU:

C:2000:468, (Sept. 19, 2000), para. 43.
21EU-Canada CET Agreement, Opinion 1/17 at para. 108; Opinion 2/13, Opinion pursuant to Art. 218(11) TFEU, ECLI:

EU:C:2014:2454 (Dec. 18, 2014), para. 166, https://curia.europa.eu/juris/liste.jsf?num=C-2/13 (emphasis added).
22ECJ, Case 11/70, Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für Getreide und Futtermittel,

ECLI:EU:C:1970:114 (Dec. 17, 1970), para. 4.
23Cf. in the context of fundamental rights, Niamh Nic Shuibhne, What is the Autonomy of EU Law, and Why Does that

Matter? 88 NORDIC J. INT’L L. 9, 16, 24 (2019). Review against external standards can only take place after internalization.
24ECJ, Case C-64/16, Associação Sindical dos Juízes Portugueses (ASJP) v. Tribunal de Contas, ECLI:EU:C:2018:117

(Feb. 27, 2018), para. 30, https://curia.europa.eu/juris/liste.jsf?num=C-64/16.
25Cf. Consolidated Version of the Treaty on European Union Preambular 2 & 4, Feb. 7, 1992, 2012 O.J. (C 326) 13

[hereinafter TEU].
26See Christian Calliess, Artikel 2: Die Werte der Union, in EUV/AEUV KOMMENTAR 14 (Christian Calliess & Matthias

Ruffert eds., 2016). These roots remain relevant as interpretation guidance.
27Cf. Stelio Mangiameli, The Union’s Hegemony and Its Common Values in the Treaty on European Union, in THE

EUROPEAN UNION AFTER LISBON 21, 26 (Herman-Josef Blanke & Stelio Mangiameli eds., 2012) (“Once the Union was created,
the constitutive role of the Member States was complete. Now, the Union works on the provisions of the Treaties.”).

28Daniel Kelemen & Laurent Pech, The Uses and Abuses of Constitutional Pluralism: Undermining the Rule of Law in the
Name of Constitutional Identity in Hungary and Poland, 21 CAMBRIDGE Y.B. EUR. LEGAL STUD. 59, 66–67 (2019).
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process of integration, because they are “necessarily common to the Member States.”29 They are
indispensable for the existence of the EU legal order.30 This is reflected in the case law on mutual
recognition. The principle originates in internal market law31 and now applies across the EU legal
order—most prominently in the field of law enforcement cooperation.32 Mutual recognition
requires “Member States’ actors : : : to accept and enforce standards and/or judicial decisions
made in other Member States.”33 This is possible only because these standards and decisions
are ultimately based on the same values.34 Any divergence and disagreement between the
Member States takes place within the same boundaries set by common values; based on their
common commitment, the Member States can agree to disagree.35 The founding values enable
and shape the EU’s pluralist identity as a result; they create unity where necessary and operation-
alize diversity where possible. This identity is fostered through external differentiation from states
and organizations that do not share or respect these values.36 Yet, this is only sustainable if the
founding values are asserted and upheld against challenges from within.37 This leads us to the
questions of formal and substantive enforceability, which we will discuss further below.

First, however, we must consider the legitimizing function of the founding values. The values
strengthen output and throughput legitimacy by providing a normative baseline, shaping aims
and outcomes of EU lawmaking as well as the means by which they are realized.38 Whilst plausible
and important, this narrative is also dominated by functionalist connotations. The founding
values are reduced to mere means, not pursued as ends in themselves. One might cynically claim
that they follow EU fundamental rights, becoming means that compensate for the democratic
deficit but are unable to remedy it. Without an intrinsic commitment to the values themselves,
nothing prevents them from being hollowed out so long as the superordinate end does not
collapse.39 This risk is amplified if the end itself becomes increasingly vague and uncertain.40

The problem can be overcome by committing to the intrinsic importance of the founding values
and connecting them to the EU’s “raison d’être.”41 Since these values stem from common

29Christian Calliess, Europa als Wertegemeinschaft: Integration und Identität durch europäisches Verfassungsrecht?,
59 JURISTEN ZEITUNG 1033, 1038 (2004) (translated, emphasis added). Calliess distinguishes the founding values from
“immanent guiding values” (peace, integration, market freedom, solidarity, and subsidiarity) that were tacitly recognized
at the inception of the EEC.

30Regarding the rule of law, see Opinion of the Advocate General Bobek at para. 138, Joined Cases 748 – 754/19,
Prokuratura Rejonowa w Mińsku Mazowieckim, ECLI:EU:C:2021:403 (May 20, 2021).

31Opinion pursuant to Art. 218(11) TFEU, Opinion 2/13 at para. 168.
32ECJ, Case C-216/18 PPU, LM (Deficiencies in the System of Justice), ECLI:EU:C:2018:586 (July 25, 2018), para. 36,

https://curia.europa.eu/juris/liste.jsf?num=C-216/18; Tony Marguery & Ton Van den Brink, Introduction to the Special
Section: Mutual Recognition and Mutual Trust: Reinforcing EU Integration?, 1 EUR. PAPERS 861, 861 (2016); CHRISTINE

JANSSENS, THE PRINCIPLE OF MUTUAL RECOGNITION IN EU LAW 282 (2013).
33Marguery & Van den Brink, supra note 32, at 861.
34ECJ, Case C-314/18, SF (European Arrest Warrant—Guarantee of Return to the Executing State), ECLI:EU:C:2020:191

(Mar. 11, 2020), para. 36, https://curia.europa.eu/juris/liste.jsf?num=C-314/18; ECJ, Case C-284/16 Slowak Republik v.
Achmea, ECLI:EU:C:2018:158 (Mar. 6, 2018), para. 34, https://curia.europa.eu/juris/liste.jsf?num=C-284/16.

35See Jessica Lawrence, Constitutional Pluralism’s Unspoken Normative Core, 21 CAMBRIDGE Y.B. EUR. LEGAL STUD. 24, 28
(2019); TAKIS TRIDIMAS, THE GENERAL PRINCIPLES OF EU LAW 16 (2d ed. 2006).

36See Calliess, supra note 29, at 1040.
37See Klamert & Kochenov, supra note 9, at 26.
38See Calliess, supra note 29, at 1040; Joseph Weiler, The Transformation of Europe, 100 YALE L. J. 2403, 2469 (1991); NICO

KRISCH, BEYOND CONSTITUTIONALISM: THE PLURALIST STRUCTURE OF POSTNATIONAL LAW 56 (2010).
39See JosephWeiler, Deciphering the Political and Legal DNA of European Integration, in PHILOSOPHICAL FOUNDATIONS OF

EUROPEAN UNION LAW 137, 151–52 (Julie Dickson & Pavlos Eleftheriadis eds., 2012). I do not have space to discuss the
connection between legal formalism in the EU and rule of law backsliding here.

40See Joseph Weiler, 60 Years Since the First European Community: Reflections on Messianism, 22 EUR. J. INT’L L. 303, 306,
308 (2011).

41The term was coined by Gráinne de Búrca, Europe’s Raison d’Etre 8 & 10 (NYU School of Law, Public Law Research Paper
No. 13-09, 2013), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2224310, as an alternative to Weiler’s insistence that
the EU’s legitimacy crisis could only be overcome through comprehensive democratization of its legal order.
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traditions of the Member States, their inherent desirability should be uncontroversial.42

The founding values should join peace, security, and prosperity as the ideals for which the EU
stands. Pursuing them in internal and external action would greatly strengthen the EU’s legitimacy
in the absence of proper democratic input legitimacy.

C. Classifying the Founding Values
The debate around the classification of the founding values concerns whether they are in fact
principles and thus enforceable. We will engage with this question below by offering termino-
logical and substantive clarifications. First, however, let us make some general observations.
The founding values are part of the EU Treaties and bind the Member States and the
Institutions.43 The binding effect on the Member States becomes apparent when the provision
is read in conjunction with other provisions of the TEU. Article 49 requires any acceding state
to respect the EU’s founding values.44 The CJEU recently confirmed that this commitment is
subject to non-regression,45 which aligns with the principle of sincere cooperation. The values
also bind the EU and its Institutions. The very idea of founding values means that the
Institutions that form part of it cannot act contrary to them. This is affirmed by Articles 3(1)
and 13(1) TEU.

I. Values or Principles?

The question of what kind of norms the founding values are, and whether they are enforceable,
remains open, however. Terhechte argues that values are not justiciable by their very nature.46

Itzcovich expresses similar concern, arguing that “courts enforce laws, not values : : : . [and]
[i]n order for values to be properly ‘enforced’ : : : they should first be transformed into valid
laws.”47 Their justiciability would be tied to their implementations. Kochenov bypasses
Terchechte’s and Itzcovich’s concerns by arguing that the founding values are in fact legal prin-
ciples.48 This is the original designation that was used in the Treaty of Amsterdam.49 Calliess
agrees, noting that “qua content, the [founding] values represent (constitutional) principles, that,
dogmatically, create structural requirements and optimization requirements.”50 This classification
is echoed by other scholars either explicitly or implicitly.51 It would justify the immediate

42See JÜRGEN HABERMAS, BETWEEN FACTS AND NORMS: CONTRIBUTIONS TO A DISCOURSE THEORY OF LAW AND

DEMOCRACY 118–31 (William Rehg trans., 1998) for a normative argument in favor of these values.
43See Opinion of Advocate General Kokott at para. 117, Case C-490/20, V.M.A. v. Sofia Municipality, Pancharevo District,

Bulgaria, ECLI:EU:C:2021:296 (Apr. 15, 2021); Lenaerts, supra note 9, at 640; Rudolf Geiger, Article 2: Common Values,
in EUROPEAN UNION TREATIES 10–11 (Rudolf Geiger, Daniel-Erasmus Khan & Markus Kotzur eds., 2015).

44Wightman, Case C-621/18 at para. 63.
45ECJ, Case C-896/19, Repubblika v. Il-Prim Ministru, ECLI:EU:C:2021:311 (Apr. 20, 2021), para. 63.
46See Jörg Terhechte, Artikel 2 EUV: Werte der Union, in FRANKFURTER KOMMENTAR ZU EUV, GRC, AEUV, VOLUME I:

EUV UND GRC 73, 9, 11 (Matthias Pechstein, Carsten Nowak & Ulrich Häde eds., 2017). Terhechte is generally critical of the
legal use of values.

47Giulio Itzcovich, On the Legal Enforcement of Values: The Importance of Institutional Context, in THE ENFORCEMENT OF

EU LAW AND VALUES: ENSURING MEMBER STATES’ COMPLIANCE 29 (András Jakab & Dimitry Kochenov eds., 2017).
48Dimitry Kochenov, The Aquis and Its Principles: The Enforcement of the ‘Law’ vs. the Enforcement of ‘Values’ in the EU,

in THE ENFORCEMENT OF EU LAW AND VALUES: ENSURING MEMBER STATES’ COMPLIANCE 9–10 (András Jakab & Dimitry
Kochenov eds., 2017). See also Laurent Pech, ‘A Union Founded on the Rule of Law’: Meaning and Reality of the Rule of Law as
a Constitutional Principle of EU Law, 6 EU CONST. L. REV. 359 (2010).

49Treaty of Amsterdam art. 1(8)(a). Mangiameli argues that the introduction of the word “values” is legally insignificant
because “the inclusion of ‘values’ into a legislative or constitutional act produces the effect to make them legal. Once inserted in
a legal text, these values become ‘principles.’” See Mangiameli, supra note 27, at 22.

50Calliess, supra note 26, at 8 (translated).
51See Lenaerts, supra note 9, at 640 (using the term “legally binding norms of reference” (translated)); Geiger, supra

note 43, at 2.
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enforceability of the founding values by giving them a widely recognized legal character52 and pave
the way for their standalone application, which can be justified by reference to the doctrine of
effet utile.

The case law does not definitively settle whether Article 2 TEU contains values or principles.
Advocate General (AG) Pikamäe has argued against the standalone applicability of Article 2 TEU,
but acknowledged that it is widely regarded as possible.53 By reference to the old Article 6(1) TEU,
the Court rejected the possibility that certain Treaty provisions could “authorise any derogation
from the principles of liberty, democracy and respect for human rights and fundamental free-
doms.”54 In LM55, however, the Court refers to both “the values common to the Member
States set out in Article 2 TEU”56 and “the principles set out in Article 2 TEU.”57 Similarly, in
the recent Hungary v. Parliament58 judgment, the CJEU noted that “the principle[s] of democracy
and : : : equal treatment : : : are values on which the European Union is founded.”59 This suggests
that the Court does not consider the terminological distinction legally significant.

There are, however, several cases that support the position that the founding values must be
implemented in primary or secondary law before they unfold their legal effect.60 This likens Article
2 to Article 3(1), which cannot be applied independently of the Treaty provisions that give more
specific effect to it.61 The provision through which Article 2 can be invoked must therefore be
sufficiently specific. Article 19(1) TEU is the most prominent example of such an implementing
provision.62 This argument runs parallel to two related aspects of EU law: direct effect and, confus-
ingly, the distinction between rights and principles in Article 52(5) CFREU.63 The founding values
themselves are not sufficiently clear, precise, and unconditional to be invoked directly, but can

52Critical of legal principles is Larry Alexander, Legal Objectivity and the Illusion of Legal Principles, in INSTITUTIONALIZED
REASON: THE JURISPRUDENCE OF ROBERT ALEXY 118–23 (Matthias Klatt ed., 2012).

53Opinion of Advocate General Pikamäe at para. 132–33, Case C-457/18, Slovenia v. Croatia, ECLI:EU:C:2019:1067
(Dec. 11, 2019) (citing Opinion of Advocate General Tanchev at para. 50–51, Case C-192/18, Commission v. Poland
(Independence of ordinary courts), ECLI:EU:C:2019:529 (June 20, 2019)). See also Carlos Closa, Dimitry Kochenov, &
Joseph Weiler, Reinforcing Rule of Law Oversight in the European Union 9–10 (EUI Working Papers No. 25, 2014).

54ECJ, Case C-402/05, Yassin Abdullah Kadi and Al Barakaat v. Council and Commission, ECLI:EU:C:2008:461 (Sept. 3,
2008), para. 302 (emphasis added).

55LM (Deficiencies in the System of Justice), Case C-216/18 PPU at para. 48.
56L & P, Joined Cases C-354 & 412/20 PPU at para. 39. See also ECJ, Case C-14/19 P, European Union Satellite Centre v. KF,

ECLI:EU:C:2020:492 (June 25, 2020), para. 58; ECJ, Case C-418/18 Patrick G. Puppinck et al. v. Commission, ECLI:EU:
C:2019:1113 (Dec. 19, 2019), para. 64, https://curia.europa.eu/juris/liste.jsf?num=C-418/18.

57L & P, Joined Cases C-354 & 412/20 PPU at para. 57. See also ECJ, Case C-327/18 PPU, Minister for Justice and Equality
v. RO, ECLI:EU:C:2018:733 (Sept. 19, 2018), para. 47, https://curia.europa.eu/juris/liste.jsf?num=C-327/18; see also ECJ,
Case C-272/19, VQ v. Land Hessen, ECLI:EU:C:2020:535 (July 9, 2020), para. 45. Preambular 2 CFREU distinguishes between
the “values” of human dignity, freedom, and equality and the “principles” of democracy and the rule of law. Article 21 TEU
refers to Article 2 values as principles.

58ECJ, Case C-650/18, Hungary v. European Parliament, ECLI:EU:C:2021:426 (June 3, 2021), para. 94, https://curia.europa.
eu/juris/liste.jsf?num=C-650/18&.

59Id. at para. 94.
60Article 19 TEU is commonly said to “give expression to the rule of law” (emphasis added). See EU Satellite Centre,

Case C-14/19 P at para. 58 (citing relevant case law). See also ECJ, Case C-502/19, Criminal Proceedings Against
Junqueras Vies, ECLI:EU:C:2019:1115 (Dec. 19, 2019), para. 63, https://curia.europa.eu/juris/liste.jsf?num=C-502/19
(“Article 10(1) TEU provides that the functioning of the Union is to be founded on the principle of representative democracy,
which gives concrete form to the value of democracy referred to in Article 2 TEU”) (emphasis added); Puppinck et al., Case
C-418/18 at para. 64.

61ECJ, Case C-293/03, Gregorio My v. Office National Des Pensions (ONP), ECLI:EU:C:2004:821 (Dec. 16, 2004), para. 29.
It could however be argued that this does not apply where Article 3(1) is invoked against the institutions. Cf. ECJ, Case C-126/
86, Fernando R. Giménez Zaera v. Institut Nacional de la Seguridad Social and Tesorería General de la Seguridad Social, ECLI:
EU:C:1987:395 (Sept. 29, 1987), para. 11.

62Repubblika, Case C-896/19 at para. 37.
63See Steve Peers & Sasha Prechal, Article 52: Scope and Interpretation of Rights and Principles, in THE EU CHARTER OF

FUNDAMENTAL RIGHTS: A COMMENTARY 1455, 189–90 (Steve Peers, Tamara Hervey, Jeff Kenner & Angela Ward eds., 2014).
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only be enforced indirectly through Treaty provisions that are. They take effect by excluding
certain interpretations and requiring others.

II. On Values as Principles

Proponents of direct enforcement imply that the founding values are Alexian principles.64 These
guide the interpretation of legal norms and the exercise of executive and legislative powers.65

As “optimisation requirements,” they require that an end is realized to the greatest possible extent
given the available legal and factual means. Principles act as “positive shapers and negative
constraints” in the lawmaking context.66 They are not binary standards but can be fulfilled to
various degrees.67 Principles can be weighed against each other when they conflict, and one
can take precedence without the other becoming invalid.68 This description fits the EU’s founding
values well. It is evident that “democracy,” “equality,” or “freedom” can be realized differently
without being challenged.69 Democracy in the EU is a prime example. The discussion of the demo-
cratic deficit has featured prominently throughout the EU’s history. We can certainly argue that
reforms could make the EU more democratic. Yet, it is hardly tenable to argue that the EU is
fundamentally undemocratic. We can also argue about whether the EU guarantees equality suffi-
ciently and whether freedom should be curtailed to increase it. We cannot convincingly claim that
the EU is truly unequal or unfree. Principles must be realized to the greatest possible extent, but
they do not create absolute or unconditional requirements. The founding values shape the crea-
tion of new EU laws and the interpretation of existing ones; both functions are governed by a
balancing of competing interests. This can take place intra-value, when implementations of
the rule of law balance procedural fairness against efficiency, for example, or inter-value, when
democracy and freedom (of speech) collide with each other.70 The benefits of balancing are
apparent. It is an intuitive and transparent approach71 that enables a high degree of flexibility
and fairness whilst taking into account factual and legal constraints.72

Yet, balancing also has its drawbacks. It makes promises of precision and objectivity that
cannot be kept.73 There is also uncertainty about which competing interests can impose limita-
tions on the founding values.74 This is an important consideration because competing interests
equip recalcitrant Member States with grounds for justifying subversive measures. It could, of

64Calliess, supra note 26, at 8 (translated); Kochenov, supra note 48, at 10, n 8. See also Lenaerts, supra note 9, at 640. On the
distinction between values and principles, see ROBERT ALEXY, THEORIE DER GRUNDRECHTE 133–34 (8th ed., 2018).

65The latter distinguishes them from Dworkinian principles. See Larry Alexander, Legal Objectivity and the Illusion of Legal
Principles, in INSTITUTIONALIZED REASON: THE JURISPRUDENCE OF ROBERT ALEXY 122 (Matthias Klatt ed., 2012).

66Shuibhne, supra note 23, at 20.
67Alexy, supra note 64, at 75–76 (distinguishing principles from rules, which are binary and either violated or respected,

unless an exception applies).
68Id. at 78–79.
69For the European overview, see ARMIN VON BOGDANDY, 1 HANDBUCH IUS PUBLICUM EUROPAEUM (Pedro Cruz Villalón

& Peter Huber eds., 2007).
70See Regulation 1141/2014, of the European Parliament and of the Council of 22 October 2014 on the Statute and Funding

of European Political Parties and European Political Foundations, 2014 O.J. (L 317) 1, Preambular 12–13, arts. 3(1)(c) & 16(c).
Cf. EJC, Joined Cases C-331 & 366/16, K. v. Staatssecretaris van Veiligheid en Justitie ECLI:EU:C:2018:296 (May 2, 2018)
paras. 46–47 https://curia.europa.eu/juris/liste.jsf?num=C-331/16.

71Matthias Jestaedt, The Doctrine of Balancing - Its Strengths and Weaknesses, in INSTITUTIONALIZED REASON: THE

JURISPRUDENCE OF ROBERT ALEXY 155-57 (Matthias Klatt ed., 2012). The weight formula is emblematic of the apparent objec-
tivity of balancing; it has been developed further by Carlos Bernal Pulido, The Rationality of Balancing 92 ARCHIV FÜR

RECHTS- UND SOZIALPHILOSOPHIE 195 (2006).
72Alexy, supra note 64, at 75, 100.
73Jestaedt, supra note 71, at 164–65. This can be limited, but not avoided by further concretization of the weight formula,

which would however decrease the flexibility of balancing.
74Simmonds points out this exact issue in the context of rights. See Nigel E. Simmonds, Rights at the Cutting Edge,

in A DEBATE OVER RIGHTS: PHILOSOPHICAL ENQUIRIES 207–09 (Matthew Kramer ed., 2000).
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course, be argued that the founding values can only be restricted by reference to each other. This
would undoubtedly safeguard the values but it would also be impractical. For example, none of the
founding values justify the limitations imposed on the free movement of economically inactive EU
Citizens, which are arguably restrictions of freedom and equality.75 Allowing a wider range of
countervailing interests appears necessary, but where should the limits be drawn?76

III. Over-Constitutionalization

This leads us to the underlying problem of over-constitutionalization. There are two dimensions
to this problem. First, making the founding values directly enforceable would increase the scope of
application of EU law. The founding values underpin the functioning of the EU legal order and
must continuously be upheld by the Member States. Thus, any measure that relates to the content
of a founding value and is liable to affect the functioning of the EU legal order would fall within the
scope of application of EU law. Second, the norms that are tied to the founding values are infused
with their constitutional status. Any legal problem that is linked to the founding values can even-
tually be reduced to an issue of balancing these values against each other or competing interests.77

This would inevitably degrade the special status of the founding values and undermine the idea
that they represent a “hard core of values.”78 Overall, directly enforceable values would increase
the depth and width of constitutionalization in the EU. They would further rigidify EU law
because, as Grimm notes, “the more ordinary law is regarded as constitutionally mandated,
the less politics can change it if this is required by the circumstances or by a shift of political
preferences.”79 Evermore emphasis would be placed on the Commission and Court as the
non-negotiable extent of EU law is increased.80 Ironically, these are the exact issues that gave rise
to the proposals for the direct enforceability of the founding values in the first place. The failing of
Article 7 TEU and the lack of a flexible yet effective political remedy—as well as the legitimacy
threat posed by rule of law backsliding—have already put the ball squarely in the Commission and
CJEU’s court.

We can only resolve this conundrum by accepting that, sometimes, less is more. Rather than
expanding the scope of the founding values, we should explore their links with the remainder of
the acquis. After all, it is well-established that “in all situations governed by European Union law,”
the Member States must have due regard to its rules.81 The acquis should be interpreted in accor-
dance with the founding values whenever they are relevant, enforcing them indirectly. In turn,
interpretations of Article 2 TEU should be minimalistic and limited to the very foundation upon

75See, e.g., the Dano Saga Ferdinand Wollenschläger, Consolidating Union Citizenship: Residence and Solidarity Rights for
Jobseekers and the Economically Inactive in the Post-Dano Era, in QUESTIONING EU CITIZENSHIP: JUDGES AND THE LIMITS OF

FREE MOVEMENT AND SOLIDARITY IN THE EU (Daniel Thym ed., 2017).
76One may object that in ECJ, Case C-333/13, Elisabeta & Florin Dano v. Jobcenter Leipzig, ECLI:EU:C:2014:2358 (Nov. 11,

2014), https://curia.europa.eu/juris/liste.jsf?num=C-333/13, the limitation is an inherent limitation on the free movement of
persons imposed by the Treaties themselves. Yet, even this limitation of scope is ultimately based on balancing freedom and
equality against countervailing interests other than the founding values.

77Cf. in the context of rights, Jestaedt, supra note 71, at 167.
78Praesidium of the European Convention, supra note 18, at 11. Cf. JOHN RAWLS, POLTICIAL LIBERALISM 296 (Expanded ed.,

2005).
79DIETER GRIMM, CONSTITUTIONALISM: PAST, PRESENT, AND FUTURE 300 (2016). Cf. the non-justiciability of WTO rules

before the CJEU, Hélène Ruiz Fabri, Is There a Case – Legally and Politically – for Direct Effect of WTO Obligations?
25 EURO. J. INT’L L. 151, 158 (2014).

80Grimm, supra note 79, at 308, 310. Cf. ECJ, Case C-399/11, Melloni v. Ministerio Fiscal, ECLI:EU:C:2013:107 (Feb. 26,
2013), para. 58, https://curia.europa.eu/juris/liste.jsf?num=C-399/11.

81ECJ, Case C-617/10, Åklagaren v. Åkerberg Fransson, ECLI:EU:C:2013:105 (Feb. 26, 2013), para. 19, https://curia.europa.
eu/juris/liste.jsf?num=C-617/10; ECJ, Case C-135/08, Rottmann v. Freistaat Bayern, ECLI:EU:C:2010:104 (Mar. 2, 2010),
para. 41 (citing relevant case law).
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which the EU operates.82 Doing so minimizes the risk of overloading the founding values with
content and subsequent over-constitutionalization. It becomes possible to allow only those limi-
tations that the founding values impose on each other without undermining their operability.
Indirect enforcement also ensures that their intrinsic worth is not overshadowed. The fact that
the Member States have committed themselves to these values voluntarily and out of their
own volition should be emphasized. This can only be meaningful, however, if the Member
States and Institutions can jointly shape the founding values and thereby affirm their commitment
to them—not out of necessity, but out of conviction. The Court’s definitions of the founding
values must be clear and precise to enable such a discourse, but not tie them directly to the func-
tioning of the EU legal order, and thereby set them in stone.

This approach resolves the false dichotomy between principles and values that results from
their blurred boundaries in the constitutional context of Article 2 TEU. Let us briefly step back
into the realm of legal theory to clarify this: Alexy distinguishes values and principles as axiological
and deontological, respectively.83 Values express what is best (preference), while principles express
what ought to be (obligations).84 This distinction is clear at the abstract level, but easily muddled
when applied to constitutional provisions. When the Treaties subscribe to human dignity,
freedom, democracy and so forth as preferences, they become fixed and binding, imposing obli-
gations.85 Thus, through constitutionalization, the founding values also express principles. Recent
case law emphasizes the principle-dimension of Article 2 TEU by focusing on its role in opera-
tionalizing the EU legal order. This is the functional, top-down interpretation of the principle-
dimension.86 But a normative, bottom-up perspective is equally valid. All Member States share
the common values and therefore have sufficient mutual trust to create a common legal order.
This emphasizes the value-dimension of Article 2, the prior and voluntary commitment to the
founding values for their intrinsic worth.87 These two dimensions are complementary, not in
competition. Indirect enforcement safeguards the functional importance of the founding values
without overshadowing their inherent desirability.88 We do not endanger the enforcement of the
founding values by limiting ourselves to indirect enforcement. As we will see, the Treaties and
Charter offer a broad range of provisions through which the founding values can be enforced
under the existing enforcement mechanism.

D. Enforcing the Founding Values: Content
Defining the content of the founding values is paramount, regardless of whether they are directly
enforceable or not, to clarify the requirements they impose on the Institutions and Member
States.89 It follows from the foregoing Section that any definition of the founding values for
the purposes of enforcement should follow the guiding principle of essentialism.90 Their autono-
mous content must be limited to what is essential for the foundation of the EU legal order.

82This is the tenor of the Court’s statement in Kadi, Case C-402/05 at para. 302. Cf. ASJP, Case C-64/16 at para. 32–33
(regarding the rule of law). See also Praesidium of the European Convention, supra note 18, at 12.

83Alexy, supra note 64, at 133; Andrew Williams, Taking Values Seriously: Towards a Philosophy of EU Law, 29 OXFORD J.
OF LEGAL STUD. 549, 558–559 (2009) (referring to Habermas and von Bogdandy to inform his distinction between values and
principles instead). We avoid Habermas’ definition here because it involves an unclear distinction between norms, rules, and
principles. See Habermas, supra note 42, at 255. Williams’ distinction is also informed by EU law from the outset, which
influences his definitions.

84Alexy, supra note 64, at 133.
85Cf. Alexy, supra note 64, at 133; Williams, supra note 83, at 549, 559–60.
86This features particularly prominently in Opinion of Advocate General Bobek, supra note 30, at para. 138 & 148.
87Cf. Wightman, Case C-621/18 at para. 63.
88Williams, supra note 83, at 563, 569, 571.
89Praesidium of the European Convention, supra note 18, at 11.
90Praesidium of the European Convention, supra note 18, at 11 (“[Article 2] concentrates on the essentials”) (emphasis

added).
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Their content can then be derived from three main sources. First, the content of the founding
values is shaped by their role in operationalizing the EU legal order. The CJEU has already
used this approach in the context of the rule of law to identify that it entails effective judicial
protection.91 This derivation should be shaped by the Treaty provisions that operationalize the
EU and its Institutions. Second, EU fundamental rights also shape the founding values.92 It is
evident that there is considerable overlap between Article 2 TEU, the Charter and its
Explanations,93 and the general principles of EU law. The Court has already recognized the link
between the right to effective judicial review and the rule of law, specifically the requirement of
judicial independence.94 However, the CJEU has limited this link to the essence of fundamental
rights, which is the minimal subset of the right required for its meaningful enjoyment.95 This limi-
tation is justified in light of the principle of essentialism, and avoids overloading the content of the
founding values. Finally, the requirements imposed oncandidate states by reference toArticle 2TEU
alsooffer insights into thecontentof the foundingvalues, asdoes theCommission’s reviewof compli-
ance therewith. Since the Member States cannot regress from the founding values after accession,96

these requirements must necessarily reflect their common standards. Beyond these three main
sources that are internal to the EU legal order, there are also external ones: the constitutional tradi-
tions of the Member States, the work of the Venice Commission, and the case law of the ECtHR.

Based on these sources, we can compile a tentative sketch of the content of the founding values
and their links with other provisions of EU law through which they can be enforced.97 It is obvious
that human dignity corresponds to Article 1 CFREU but it is also linked to the prohibition on
torture in Article 4 of the Charter.98 Even though both rights are absolute,99 a violation of either
right would only translate into a violation of Article 2 if it resulted from systemic disregard for
human dignity.100 Examples could be the failure to address the widespread use of torture by
law enforcement, or authorizing the use of lethal force against hijacked vehicles with innocent
passengers onboard.101

The founding value of freedom embodies the rejection of tyranny and embrace of individual
autonomy. This value has rarely been referenced in CJEU case law, even though it can be asso-
ciated with several groups of fundamental rights. First, this includes the freedoms of thought,
conscience and religion, expression,102 and assembly—found in Articles 10–12 CFREU—which
are closely related to each other.103 According to the Venice Commission, the core obligations of

91In ECJ, Case C-619/18, Commission v. Poland, ECLI:EU:C:2019:531 (June 24, 2019), para. 42–48, https://curia.europa.eu/
juris/liste.jsf?num=C-619/18, the Court spells out this reasoning step-by-step.

92L & P, Joined Cases C-354 & 412/20 PPU at para. 39 (citing relevant case law).
93The explanations sporadically reference the founding values, albeit without direct reference to Article 2 TEU.
94LM, Case C-216/18 PPU at paras. 48–49.
95Cf. Maja Brkan, The Concept of Essence of Fundamental Rights in the EU Legal Order: Peeling the Onion to its Core 14 EUR.

CONST. L. REV. 332 (2018).
96Repubblika, Case C-896/19 at para. 63.
97The scope of this article allows only for a limited list.
98ECJ, Case C-163/17, Jawo v. Bundesrepublik Deutschland, ECLI:EU:C:2019:218 (Mar. 19, 2019), para. 80, https://curia.

europa.eu/juris/liste.jsf?num=C-163/17.
99Catharine Dupré, Article 1: Human Dignity, in THE EU CHARTER OF FUNDAMENTAL RIGHTS: A COMMENTARY (Steve

Peers, Tamara Hervey, Jeff Kenner & Angela Ward eds., 2014).
100The threshold for violation is addressed in more detail below.
101Cf. Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court], 1 BvR 357/05, (Feb. 15, 2006), 115

ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS [BVERFGE] 118 https://www.bundesverfassungsgericht.de/SharedDocs/
Entscheidungen/DE/2006/02/rs20060215_1bvr035705.html; GC, Case T-1/17, La Mafia Franchises v. EU Intellecutal Property
Office, ECLI:EU:T:2018:146 (Mar. 15, 2018), para. 36, https://curia.europa.eu/juris/liste.jsf?num=T-1/17.

102GC, Case T-346/11, Gollnisch v. Parliament, ECLI:EU:T:2013:23 (Jan. 17, 2013), para. 38, https://curia.europa.eu/juris/
liste.jsf?num=T-346/11. The CJEU has also linked freedom of expression to the founding value of democracy. See ECJ, Case
C-507/18, NH v. Associazione Avvocatura per i diritti LGBTI, ECLI:EU:C:2020:289 (Apr. 23, 2020), para. 48.

103European Commission for Democracy through Law, Guidelines of Freedom of Peaceful Assembly 4–5 (CDL-AD(2019)
017, 2019), https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2019)017-e.

German Law Journal 441

https://doi.org/10.1017/glj.2022.33 Published online by Cambridge University Press

https://curia.europa.eu/juris/liste.jsf?num=C-619/18
https://curia.europa.eu/juris/liste.jsf?num=C-619/18
https://curia.europa.eu/juris/liste.jsf?num=C-619/18
https://curia.europa.eu/juris/liste.jsf?num=C-163/17
https://curia.europa.eu/juris/liste.jsf?num=C-163/17
https://curia.europa.eu/juris/liste.jsf?num=C-163/17
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2006/02/rs20060215_1bvr035705.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2006/02/rs20060215_1bvr035705.html
https://curia.europa.eu/juris/liste.jsf?num=T-1/17
https://curia.europa.eu/juris/liste.jsf?num=T-1/17
https://curia.europa.eu/juris/liste.jsf?num=T-346/11
https://curia.europa.eu/juris/liste.jsf?num=T-346/11
https://curia.europa.eu/juris/liste.jsf?num=T-346/11
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2019)017-e
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2019)017-e
https://doi.org/10.1017/glj.2022.33


states include the “presumption in favor of (peaceful) assemblies” as well as “positive obligation[s]
to facilitate and protect” the exercise of the right to assembly.104 Non-interference with the
“freedom to hold opinions and to receive and impart information and ideas” is equally critical.105

Second, freedom also relates to the right to private life and the protection of personal data. The
Court has ruled that the general surveillance of the content of personal communications would
violate the essence of these rights.106 Such a measure affects society at large and would impinge on
Article 2 TEU. Third, freedom also relates to the free movement of persons. The case law has
clarified that broad expulsion policies against EU Citizens violate the essence of their rights.107

Such measures would interfere with Article 2 TEU if they are the result of general legislation.
Finally, freedom can also be linked to economic rights, including the freedom to choose a profes-
sion, conduct a business, and the right to property (Articles 15-17 CFREU). The CJEU has,
however, interpreted their essence very narrowly,108 which suggests that only the most severe
systemic interferences could violate Article 2 TEU.

The case law relating to democracy offers comparatively more guidance. It has explicitly been
linked to Articles 10(1) and 14(3) TEU and European representative democracy.109 The Court’s
emphasis on universal suffrage and free, secret, and regular elections resembles Article P1-3 of the
European Convention on Human Rights (ECHR) and the recommendations of the Venice
Commission.110 Democracy also requires that elections are effective and capable of causing a
change in government.111 This value is further linked to the civil rights associated with EU
Citizenship. The Court has also linked democracy to the rights that enable it, particularly the
freedom of expression.112 This indicates that the scopes of the founding values are not separate
but that they can overlap.

Equality is similarly reflected in a broad range of Treaty and Charter provisions. This includes
Articles 9(1) TEU and 18 TFEU, as well as Article 20, and the remainder of Chapter III CFREU.113

Guidance from the case law is, however, scarce. The key challenge in defining the content of the
founding value of equality is accommodating a wide array of countervailing interests. Currently,
the value seems to be restricted to precluding direct and systemic discrimination. Equality also
applies among the Member States (Article 4(2) TEU) and the EU’s institutional setup.114

Guidance on the rule of law abounds by comparison, given that it is the founding value that has
featured most prominently in the Court’s case law so far. The CJEU has explicitly linked the
rule of law to Article 19(1) TEU and concretized the requirements of judicial independence
and impartiality.115 The Venice Commission has also engaged with the value in depth, adding

104Id. at 9.
105Id. at 4.
106ECJ, Case C-203/15, Tele2 Sverige v Post- och telestyrelsen and Secretary of State for the Home Department v. Watson

et al., ECLI:EU:C:2016:970 (Dec. 21, 2016), https://curia.europa.eu/juris/liste.jsf?num=C-203/15.
107ECJ, Case C-118/75, Watson & Belmann, ECLI:EU:C:1976:106 (July 7, 1976), paras. 20–21.
108ECJ, Case C-426/11, Alemo-Herron et al. v. Parkwood Leisure, ECLI:EU:C:2013:521 (July 18, 2013), https://curia.europa.

eu/juris/liste.jsf?num=C-426/11&language=EN.
109Hungary v. Parliament, Case C-650/18 at para. 94; Junqueras Vies, Case C-502/19 at para. 64.
110Junqueras Vies, Case C-502/19 at para. 64; European Commission for Democracy through Law (Venice Commission),

Rule of Law Checklist 5 (CDL-AD(2016)007rev, 2016), https://www.venice.coe.int/webforms/documents/default.aspx?
pdffile=CDL-AD(2016)007-e [hereinafter Venice Commission]. Article P1-3 ECHR applies to the European Parliament.
See Matthews v. United Kingdom, App No. 24833/94, paras. 45–54 (Feb. 18, 1999) https://hudoc.echr.coe.int/eng?i=001-
58910; Occhetto v. Italy, App. No. 14507/07, para. 42 (Nov. 12, 2013), https://hudoc.echr.coe.int/eng?i=001-138795.

111Venice Commission, supra note 110, at 4; Calliess, supra note 26, at 21.
112ECJ, Case C-623/17, Privacy International v. Secretary of State for Foreign and Commonwealth Affairs et al., ECLI:EU:

C:2020:790 (Oct. 6, 2020), para. 62. Cf. Habermas, supra note 42, 127–28; Grimm, supra note 79, at 298.
113Hungary v. Parliament, Case C-650/18 at para. 94.
114Calliess, supra note 26, at 23-24 (the distribution of seats in the EP balances democracy and equality).
115ECJ, Case C-824/18, A.B. et al. v. Krajowa Rada Sądownictwa et al. (Nomination des juges à la Cour suprême - Recours),

ECLI:EU:C:2021:153 (Mar. 2, 2021), para. 117.
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four more requirements that are reflected in EU law:116 Legality;117 legal certainty;118

non-arbitrariness;119 and fair trials.120

The last founding value is significantly broader in scope than the others. Respect for human
rights and the rights of minorities does not refer to specific individual rights but to the entire funda-
mental rights canon. This includes the Charter as a whole121 and Article 6 TEU. This broad scope
—read in light of the CJEU’s systemic approach—suggests that it would only be violated by short-
comings, such as the ones envisioned by the German Constitutional Court in Solange II122 or the
ECtHR in Bosphorus.123

We have now established an initial list of what the founding values mandate and how they are
connected to the remainder of the acquis. A complete overview is included at the end of this
article. This leaves us with the question of the threshold for a violation. The case law suggests
that the Court roughly follows Scheppele’s proposal for “systemic infringement actions.”124

Compliance with an extradition request under the EAW Framework can only be refused where
there are systemic or generalized deficiencies in the independence of the judiciary in the requesting
state.125 The severity threshold resembles that of Article 7 TEU, which requires “a serious and
persistent breach.”126 The Commission’s annual rule of law report will likely play a key role in
establishing the factual basis for procedures alleging such deficiencies, regardless of whether they
are brought by the Institution itself or third parties.127 This may pave the way for the use of other
soft law mechanisms as precursors to hard law enforcement for the other founding values, and
increase the weight of those soft law mechanisms in return.

Guidance on the “systemic or generalized” threshold remains limited. With regard to the irre-
movability of judges, the Court has required any limitations to judicial independence to be based
on legitimate and compelling grounds and to respect the proportionality principle.128 The rules on
the appointment and removal of judges must “dispel any reasonable doubt in the minds of indi-
viduals as to the imperviousness of that body to external factors and its neutrality with respect to
the interests before it.”129 It is true that the CJEU does not mention the “systemic or generalized”
standard in several cases on the rule of law and judicial independence. However, it is crucial to
take the nature of the measures at stake in these cases into account. Given that the deficiencies

116Venice Commission, supra note 110, at 11–27. This case was cited by the General Court in GC, Case T-290/17, Stavytskyi
v. Council, ECLI:EU:T:2019:37 (Jan. 30, 2019), para. 68, https://curia.europa.eu/juris/liste.jsf?num=T-290/17.

117Cf. Consolidated Version of the Treaty on the Functioning of the European Union art. 263(1), May 9, 2008, 2008 O.J.
(C 115) 47 [hereinafter TFEU]; Les Verts, Case 296/83 at para. 23. For analysis, see Alexander Somek, Is Legality a Principle of
EU Law?, in GENERAL PRINCIPLES OF LAW: EUROPEAN AND COMPARATIVE PERSPECTIVES (Stefan Vogenauer & Stephen
Weatherill eds., 2017).

118For analysis, see Tridimas, supra note 35, at ch. 6.
119Cf. TFEU art. 263(2).
120See Charter of Fundamental Rights of the European Union, Dec. 1, 2009, 2012 O.J. (C326) 391, art. 47 [hereinafter the

Charter]; European Convention on Human Rights, art. 6 [hereinafter ECHR].
121The Charter references the founding values in Preambular 2.
122Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court], 2 BvR 197/83, (Oct. 22, 1986) [hereinafter

Solange II].
123Bosphorus v. Ireland, App No. 45036/98, (June 30, 2005), https://hudoc.echr.coe.int/eng?i=001-69564.
124Kim Lane Scheppele,What can the European Commission do whenMember States violate basic Principles of the European

Union? The Case for Systemic Infringement Actions, VERFBLOG (Nov. 2013), https://verfassungsblog.de/wp-content/uploads/
2013/11/scheppele-systemic-infringement-action-brussels-version.pdf (last visited May 17, 2021).

125See LM, Case C-216/18 PPU at para. 60; L & P, Joined Cases C-354 & 412/20 PPU at para. 66.
126TEU art. 7(2) (emphasis added).
127Cf. European Parliament Resolution of 25 March 2021, supra note 7, para 9.
128ECJ, Case C-192/18, Commission v. Poland, ECLI:EU:C:2019:924 (Nov. 5, 2019), para. 113, https://curia.europa.eu/juris/

liste.jsf?num=C-192/18.
129AB et al., Case C-824/18 at para. 117. The standard ultimately derives from ECtHR case law on Article 6 ECHR.

See Denisov v. Ukraine, App No. 76639/11, (Sept. 25, 2018), https://hudoc.echr.coe.int/eng?i=001-186216.
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were the result of sweeping judicial reforms, they are necessarily either systemic or general.130

Thus, individual shortcomings cannot amount to violations of the founding values unless they
are part of wider systemic or generalized patterns. An individual interference with the essence
of a fundamental right is not automatically a violation of the corresponding founding value.
While systemic or generalized deficiencies in the respect for a founding value imply a violation
of the essence of a connected right, this does not apply vice versa.131 However, this also raises a
delimitation problem: where should the boundary be drawn between multiple individual viola-
tions and a systemic one? The CJEU has so far left it to the domestic courts to determine whether
there are systemic or generalized deficiencies in a given case. This approach avoids categorical
findings, respecting the role of Article 7 TEU, and the final step in creating a judicial alternative
to the political sanctioning procedure provided for in the Treaties.132

E. Enforcing the Founding Values: Procedures
The final part of this article will discuss the different routes for enforcement against the Member
States and the EU Institutions. It also considers the defense of constitutional identity and the ques-
tion of domestic review. The findings made below apply regardless of whether the founding values
are directly or indirectly enforceable.

I. Enforcement against the Member States

1. Direct Enforcement at EU level
There are two ways of looking at the enforcement of the founding values through infringement
actions. We can either object to it as an improper means that circumvents the purposefully high
threshold of Article 7 TEU, or we can accept it as a means to preserve the effectiveness and unity of
Article 2 TEU.133 The latter perspective is warranted in light of the function of the founding values
that we explored above. They underlie, uphold, and enable the EU legal order and, as such,
permeate it entirely. Limiting their relevance to Article 7 TEU would disconnect the values from
most of the Treaties and undermine their legitimizing effects.

The Commission’s infringement proceedings against Member States under Article 258 TFEU
for failure to uphold the founding values should thus be welcomed.134 Article 2 TEU has so far
featured in an ancillary function in these proceedings, guiding the interpretation of the Treaty and
Charter provisions whose infringement the Commission alleged. The founding values have also
been raised in a case between Slovenia and Croatia that was brought under Article 259 TFEU.
It concerned arbitration proceedings regarding a border dispute between the two countries.135

Slovenia claimed that Croatia’s rejection of the arbitration award was in violation of the rule
of law and had breached Article 2 TEU by itself.136 The issue was never addressed substantively,
however, because the case failed on jurisdictional grounds.137

These cases reiterate the importance of clarity regarding the scope of the founding values.
While it is easily argued that deficiencies in the judicial system fall within the scope of EU

130Cf. Opinion of Advocate General Tanchev, supra note 53, at para. 115.
131Cf. LM, Case C-216/18 PPU at para. 58–59.
132Cf. L & P, Joined Cases C-354 & 412/20 PPU at para. 59.
133Closa et. al., supra note 53, at 9.
134The first main case was launched in May 2018, with judgment given in November 2019. See Commission v. Poland, Case

C-192/18.
135ECJ, Case C-457/18, Slovenia v. Croatia, ECLI:EU:C:2020:65 (Jan. 31, 2020), para. 26, https://curia.europa.eu/juris/liste.

jsf?num=C-457/18.
136Id. at 1; Opinion of Advocate General Pikamäe, supra note 53, at para. 129.
137See Slovenia v. Croatia, Case C-457/18 at para. 107.
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law through Article 19(1) TEU,138 the boundaries are less clear in other contexts. Could executive
regulation and decision-making be reviewed under EU law if it sidelines national parliaments too
much? Similarly, it is clear that democratic shortcomings in the elections to the European
Parliament would be reviewable under Article 14(3) TEU, but does EU law also extend to domestic
elections if they risk undermining the indirect democratic legitimacy of the Council?139 The chal-
lenge is again one of balance. Enforcement must be broad enough to safeguard the effectiveness of
the founding values and the legal order they enable, but also specific enough to be foreseeable, and
leave room for diversity among the Member States.

AG Bobek’s recent opinion on Article 19(1) addresses this tension through a reverse solange
approach. Through that provision, the CJEU should address “only [shortcomings] of a certain
gravity and/or of a systemic nature, to which the internal legal system is unlikely to offer an
adequate remedy.”140 The onus is foremost on the Member States, which must have systems
in place to correct even the most severe and systemic deficiencies with regard to the founding
values.141 There is a presumption of compliance and the CJEU intervenes only when this is refuted
by the fact that the domestic system is incapable of upholding its commitment to the founding
values. This is a largely pluralistic approach that favors decentralized review and emphasizes the
commonality of the founding values. It also leaves room for enforcement of the founding values
for their own sake by prioritizing domestic review, whilst recognizing the importance of CJEU
review as the ultima ratio.

2. Indirect Enforcement through Domestic Actions
Individuals have already brought cases alleging breaches of the founding values in domestic
courts. In fact, the CJEU first considered the link between Articles 2 and 19(1) TEU in a prelimi-
nary ruling.142 Issues regarding judicial independence have featured prominently in preliminary
references since, usually in the context of the EAW Framework. Above, we noted that courts can
decline extradition where there are systemic deficiencies regarding judicial independence in the
requesting state on a case-by-case basis.143 The CJEU also confirmed that Article 19(1) TEU has
direct effect.144 It can be invoked directly before domestic courts in order to review the independ-
ence and impartiality of the domestic judiciary,145 enabling indirect review of Article 2 TEU. This
reasoning could easily be extended to the aforementioned Article 14(3), for example. There is,
however, no ruling on the direct effect of Article 2 TEU itself. The Court’s case law on Article
3(1) TEU suggests that such a finding is unlikely.146 If the generality of the EU’s objectives
precludes it from having direct effect, the same arguably applies to the founding values.

The case law on the rule of law and judicial independence suggests that the standard for review
does not differ between infringement actions and preliminary references. Instead, the Court’s
focus shifts depending on the facts of the case before it. A distinction should be made based
on whether the case concerns a general measure or individual decision. In the former type of cases,
the question of whether a founding value has been violated is central. Insofar as these cases focus
on general reforms, the severity and justifiability of the limitation is central. By contrast, measures
concerning individual decisions only seek the annulment thereof. The question of whether a

138See Commission v. Poland, Case C-192/18, at para. 99.
139Commission v. Poland, Case C-619/18 at para. 51 suggests that review against EU law would be possible whenever a body

can act within the scope of EU law.
140Opinion of Advocate General Bobek, supra note 30, at para. 147. Nothing precludes extending this approach to all

founding values.
141Opinion of Advocate General Bobek, supra note 30, at para. 150.
142See ASJP, Case C-64/16.
143L & P, Joined Cases C-354 & 412/20 PPU at paras. 57, 66.
144AB et al., Case C-824/18 at para. 146.
145See Opinion of Advocate General Tanchev at para. 94; Case C-487/19, W.Ż., ECLI:EU:C:2021:289 (Apr. 15, 2021).
146See Zaera, Case C-126/86 at para. 11.
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founding value has been violated is merely a means to that end, which can also be achieved by
establishing another sufficiently serious violation or risk thereof.147 These cases are not about
correcting systemic issues, but about protecting the rights of a specific individual.148

3. Constitutional Identity
The final issue in enforcing the founding values against the Member States is the role of Article
4(2) TEU.149 Although constitutional identity and the founding values have not yet clashed before
the CJEU,150 this is only a question of time. Poland has already invoked its constitutional identity
in a white paper justifying its judicial reforms.151 A joined reading of Articles 2 and 4(2) TEU,
however, reveals that the former cannot override the latter.152 The founding values are the basis
for the EU legal order and enable its continued functioning. Constitutional pluralism in the EU is
conditional on common respect for these values. They define the limits within which Member
States can agree to disagree.153 Respect for constitutional identity is therefore a requirement under,
not an exception to, the EU’s founding values.154 This is supported by the autonomy of the EU
legal order and its founding values. Their meaning and what they require are determined solely by
the CJEU, independently from the Member States.

There remains an underlying issue, however. The problem inherent in MacCormick’s “radical
pluralism” also hangs above conditional pluralism like the sword of Damocles. MacCormick
found that pluralism would inevitably end up at an impasse where the highest domestic courts
refused to submit to the CJEU when interpreting their respective constitutions and the CJEU
would do the same with regard to the interpretation of the Treaties.155 Legally, this could only
be resolved through recourse to an external mechanism.156 In the context of conditional pluralism
based on the founding values, we would arrive at an impasse when the CJEU and a domestic court
disagreed over whether a given founding value had been infringed, due to different understand-
ings of the content of that value. Neither Court could accept the other’s interpretation.

As a result, even conditional pluralism remains vulnerable to abuse by recalcitrant Member
States. Hungary v. Parliament heralds this risk.157 As we shall see at the end of the next
Section, the ultimate legal solution to this problem can only be the rejection of pluralism in favor
of a clear hierarchy. However, this is not a foregone conclusion. Through the controlled opera-
tionalization of review of EU law against the founding values, the conflict that would eventually
result in the assertion of primacy can be avoided.

147Cf. LM, Case C-216/18 PPU at paras. 59–60.
148Opinion of Advocate General Bobek, supra note 30, at paras. 162–65, 168–69.
149See also Closa et al., supra note 53, at 8 (providing a warning).
150Article 4(2) TEU has been raised unsuccessfully by Hungary and Poland in defense of non-compliance with Directive

2008/115/EC, of the European Parliament and of the Council of 16 Dec. 2008 on Common Standards and Procedures in
Member States for Returning Illegally Staying Third-country Nationals, 2008 O.J. (L348) 98. See ECJ, Case C-808/18,
Commission v. Hungary, ECLI:EU:C:2020:1029 (Dec. 17, 2020), paras. 261–62. See also ECJ, Joined Cases C-715, 718 &
719/17, Commission v. Poland, ECLI:EU:C:2020:257, Judgement of 2 Apr. 2020, para. 139.

151Kelemen & Pech, supra note 28, at 70-71.
152This is even recognized in arguments viewing TEU art. 4(2) as a limitation to primacy. Cf. Armin Von Bogdandy &

Stephan Schill, Overcoming Absolute Primacy: Respect for National Identity Under the Lisbon Treaty, 48 COMMON MKT.
L. REV. 1417, 1431 (2011).

153Lawrence, supra note 35, at 28.
154Opinion of Advocate General Kokott, supra note 43, at para. 73; European Parliament Resolution of 3 July 2013 on the

Situation of Fundamental Rights: Standards and Practices in Hungary, 2016 O.J. (C 75) 52, Rec M.
155NEIL MACCORMICK, QUESTIONING SOVEREIGNTY: LAW, STATE, AND NATION IN THE EUROPEAN COMMONWEALTH

119 (1999).
156Id. at 120–21 (relying on international law for this). However, the CJEU’s case law on the autonomy of EU law has all but

foreclosed access to this remedy since.
157Hungary v. Parliament, Case C-650/18 at para. 94.
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II. Enforcement against the EU Institutions

The Institutions’ competences flow from the Treaties and must be interpreted and applied in
accordance with the founding values, even when acting outside the scope of EU law.158 Article
10(1) specifies that the “institutional framework : : : shall aim to promote [these] values”159

and Article 13(2) obliges each Institution “to act within the limits of the powers conferred on
it in the Treaties, and in conformity with the : : : objectives set out in them,” which include
the founding values.160

1. Annulment of EU acts
EU legal acts can be challenged for violations of the founding values under the established
procedure of Article 263 TFEU as “infringements of the Treaties.”161 The founding values have
recently been the object of Hungary’s challenge to the Parliament’s resolution that initiated
proceedings against the former under Article 7 TEU. Hungary alleged that the vote on the reso-
lution infringed the founding values of democracy and equality because abstentions were not
counted. The Grand Chamber only applied these values indirectly through the interpretation
of Article 354 TFEU, which sets out the voting requirements for the Parliament. It did not examine
whether the Parliament violated the founding values themselves.162 This is in line with the ancil-
lary role that the values have played in other cases. The General Court has referenced democracy
when annulling a Commission decision refusing to register a European Citizens’ Initiative.163

It has similarly drawn on the rule of law to restrict anti-corruption measures under the
Common Foreign and Security Policy (CFSP) to acts that “undermine the legal and institutional
foundations of the country concerned.”164 The latter two cases raise questions about the standard
that applies to interferences with the founding values. The former suggests that a violation can be
found quite readily, whereas the latter implies that the obligations imposed by the founding values
themselves are narrower. Review against the founding values is also possible through preliminary
references in domestic proceedings. However, the questions referred to the CJEU rarely raise
direct violations of Article 2 in cases against EU law.165 In Pringle,166 the European Stability
Mechanism was challenged inter alia by reference to Articles 2 and 3 TEU, but these grounds
were declared inadmissible by the Court.167

Lastly, we must take note of the risk of abuse. As noted above, Hungary has sought to turn
the value of democracy against the European Parliament’s Article 7 Resolution.168 Regulation
2092/2020 has similarly been challenged by reference to Article 2 TEU and the rule of law in
particular.169 A recent case brought by Romania alleges that the registration of a European
Citizens’ Initiative on minority rights violates the founding value of equality. It also entails a

158ECJ, Case C-8/15, Ledra Advertising et al. v. Commission & European Central Bank, ECLI:EU:C:2016:701 (Sept. 20,
2016), paras. 56–59 & 67, https://curia.europa.eu/juris/liste.jsf?num=C-8/15.

159TEU art. 10(1).
160ECJ, Case C-370/12, Pringle v. Government of Ireland et al., ECLI:EU:C:2012:756 (Nov. 27, 2012), para. 153, https://

curia.europa.eu/juris/liste.jsf?num=C-370/12.
161TFEU art. 263(2).
162Hungary v. Parliament, Case C-650/18 at paras. 73, 94.
163GC, Case T-754/14, Efler et al. v. Commission, ECLI:EU:T:2017:323, (May 10, 2017), paras. 37–38, https://curia.europa.

eu/juris/liste.jsf?num=T-754/14.
164Stavytskyi, Case T-290/17 at para. 70.
165Article 2 TEU has been more frequently in cases concerning breaches by Member States. See, e.g., ECJ, Case C-585/18

A.K. (Independence of the Disciplinary Chamber of the Supreme Court), ECLI:EU:C:2019:982 (Nov. 19, 2019), paras. 51–52,
https://curia.europa.eu/juris/liste.jsf?num=C-585/18; AB et al., Case C-824/18 at para. 45.

166Pringle, Case C-370/12 at para. 153.
167Pringle, Case C-370/12 at para. 86.
168Hungary v. Parliament, Case C-650/18 at paras. 94–97.
169Poland v. Parliament & Council (Application), Case C-157/21 at para. 6.
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potential conflict between said value and that of the protection of minority rights.170 These cases
highlight the need for a restrained approach to the founding values to avoid a litigation drive that
could increase over-constitutionalization.

2. Failure to act
The EU Institutions could also be indirectly responsible for breaches of the founding values by the
Member States. This primarily affects the Commission, which is under the duty to ensure the
application of the Treaties (Article 17(1) TEU), including the founding values and the provisions
that implement them. Failure to do so may expose the Commission to action under Article 265
TFEU. In light of the European Parliament’s (EP) Resolution of March 25, 2020, this is no longer
legal fiction. The Resolution calls on the Commission to act upon its 2020 Rule of Law Reports by
initiating sanctions under Regulation 2020/2092 by June 1, 2021.171 Following the Commission’s
failure to do so, the Parliament initiated legal proceedings through an action brought on October
29, 2021.172 The Parliament claims that the Commission has violated its duty to ensure the appli-
cation of the Treaties (Article 17(1) TEU) in conjunction with Article 6 of Regulation 2020/2092,
its duty to act independently (Article 17(3)), as well as the principles of institutional balance and
mutual sincere cooperation (Article 13(2) TEU).

Following the initiation of proceedings pursuant to Article 265 TFEU, Parliament will have to
show that the Commission’s inaction amounts to a “failure to act”—in other words, “failure to
take a decision or to define a position.”173 This decision must be specific enough so that it could be
the subject of an instruction to act under Article 266.174 There must also be an obligation to carry
out that act. These requirements are arguably met with regard to Regulation 2020/2092. It specifies
that measures shall be taken to counteract breaches of the principles of the rule of law, provides an
overview of such measures, and specifies the procedure for their adoption.175 The EP could argue
that, in light of its 2020 Rule of Law Report, the Commission should have moved to take measures
under Article 5 of the Regulation against the Member States that undermine the “effective judicial
review by independent courts of actions or omissions by the authorities”176 in implementing the
Union budget. By delaying the potential initiation of proceedings under Article 6 of the Regulation
until the CJEU’s ruling on the legality of the Regulation, the Commission has failed to fulfil its
obligations under the Regulation and the Treaties.177

The CJEU upheld the validity of Regulation 2020/2092 in two judgments on February 16, 2022.178

It remains to be seen whether the Commission will now initiate proceedings against Poland and
Hungary under the Regulation, and whether this may lead the Parliament to withdraw its application.

170ECJ, Case T-391/17, Romania v. Commission, ECLI:EU:T:2019:672 (Sept. 24, 2019), paras. 31 & 51, https://curia.europa.
eu/juris/liste.jsf?num=T-391/17. The case is currently being appealed in ECJ, C-899/19 P, Romania v. Commission, ECLI:EU:
C:2022:41 (Jan. 20, 2022), https://curia.europa.eu/juris/liste.jsf?num=C-899/19&language=en.

171European Parliament Resolution of 3 July 2013, supra note 154, paras. 7 & 9.
172Parliament v. Commission (Application), Case C-657/21.
173ECJ, Case C-596/15 P, Bionorica v. Commission, ECLI:EU:C:2017:886 (Nov. 23, 2017), paras. 52–53, https://curia.

europa.eu/juris/liste.jsf?num=C-596/15 (covering preliminary procedural requirements as well).
174ECJ, Case 13/83, Parliament v. Council, ECLI:EU:C:1985:220 (May 22, 1985), para. 37.
175Regulation 2020/2092, supra note 4, arts. 4–6.
176Regulation 2020/2092, supra note 4, art. 4(2)(d) (emphasis added).
177Parliament v. Commission (Application), Case C-657/21.
178The Court has now upheld the validity of Regulation 2020/2092/EU. See ECJ, Case C-156/21, Hungary v. Parliament &

Council, ECLI:EU:C:2022:97 (Feb. 16, 2022), http://curia.europa.eu/juris/liste.jsf?num=C-156/21; ECJ, Case C-157/21,
Poland v. Parliament & Council, ECLI:EU:C:2022:98 (Feb. 16, 2022), http://curia.europa.eu/juris/liste.jsf?num=C-157/21.
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3. Values, Primacy, and Domestic Review
We will conclude our analysis by discussing the relationship between the founding values and the
primacy principle, with particular focus on the competence of domestic courts to review EU law.
The possibility of domestic “value-review” is rooted in Achmea179, where the CJEU recalled the
commonality of the founding values and held that this “premise implies and justifies the existence
of mutual trust between the Member States that those values will be recognized, and therefore that
the law of the EU that implements them will be respected.”180 The Court explicitly links the primacy
of EU law to the common founding values. First, primacy is justified by the fact that EU law imple-
ments and thus respects the common founding values. Second, Member States would contravene
the principle of mutual trust and the founding values if they failed to respect primacy by deviating
from EU law. This argument is essentially abstracted from Solange II and Bosphorus. EU law
enjoys primacy and must not be reviewed or resisted domestically because it is ultimately an
implementation of the common values.

This argument can easily be turned into an authorization of “value-review.” However, if the
primacy of EU law is based on its compliance with the founding values, should domestic courts
not be allowed to review this? The question of primacy is transferred to the most fundamental
level of the EU legal order. Arguments in support of “value-review” are easily constructed.
An EU legal act that contravenes the founding values lacks legal, political, and social legitimacy.181

It must be invalid and inapplicable, and domestic courts must be able to ensure this. Domestic
courts that consider that a founding value may have been violated, should, of course, refer the
issue to the CJEU for review.182 However, issues arise when the EU and domestic courts disagree
about the violation of a founding value, particularly because they disagree on the content of that
value. We sought to pre-empt this issue above when we argued that Article 2 TEU should be given
sui generis meaning by the CJEU. But this may not always be feasible. For example, it is question-
able how much room for compromise the German Constitutional Court could accept regarding
human dignity. Next to “honest” disputes over the content of the founding values, there is also the
risk of abuse. Captured courts could purposefully create conflicting definitions of the founding
values to reject the application of EU law or even challenge its validity. We already discussed this
problem in the context of constitutional identity, but it is exacerbated here. The rejection of EU
law in one Member States would threaten the unity of the entire legal order. The constitutional
crisis would be complete.

Whether this issue materializes depends on the balance struck in defining the scope of the
founding values. While they enable pluralism by allowing Member States to “agree to disagree,”
the founding values also demarcate the boundaries of that disagreement. If these boundaries are
challenged, alignment through interpretation is not possible—the functioning of the EU legal
order can only be upheld by asserting the primacy of EU law as the ultima ratio.183 Calliess argues
that primacy should be invoked when the “core” of the founding values is violated.184 This is not a
desirable solution, because it adds an unnecessary level of complexity and uncertainty to the
problem without getting to the heart of the issue outlined above.185 It either refers to a subset
of the founding values, raising the difficult question of how it should be distinguished, or the
minimum of each founding value on which there must be consent for the EU legal order to func-
tion, which is difficult to distinguish from the autonomous meaning of the founding values under

179ECJ, Case C-284/16, Slovakia v. Achmea, ECLI:EU:C:2018:158 (Mar. 6, 2018), https://curia.europa.eu/juris/liste.jsf?
num=C-284/16.

180Achmea, Case C-284/16 at para. 34 (emphasis added).
181See supra Section E.II.2.
182ECJ, Case 314/85, Foto-Frost v Hauptzollamt Lübeck-Ost, ECLI:EU:C:1987:452 (Oct. 22, 1987), para. 17.
183Calliess, supra note 29, at 1042. The parallels with consistent interpretation and indirect effect are apparent.
184Calliess, supra note 29, at 1042.
185How would the “core” of the value be delineated from the “periphery”? Calliess suggests that the standard of severity in

Article 7 TEU should apply but this still leaves considerable ambiguity.
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EU law. It would be better to decouple primacy from the founding values altogether, thereby
removing the basis for “value-review.” Primacy should be likened to what Calliess refers to as
intrinsic values, values that are of existential importance to the EU legal order and its func-
tioning.186 Primacy and the founding values must be co-original and exist at the same level, jointly
operationalizing the EU legal order and with neither presupposing the other.

F. Conclusions
The founding values are playing an increasingly prominent role in the EU’s and scholarly
responses to rule of law backsliding. They are also increasingly invoked by the recalcitrant states
to legitimize their actions or to challenge EU measures targeting them. Yet, the structural role of
these values and their legal classification remain debated. The CJEU’s engagement with the
founding values has been limited to individual cases and the Court has so far refrained from
constructing a systematic framework for their application and enforcement. Against this back-
ground, this article has drawn on the existing case law and literature to argue how the founding
values should be understood and enforced.

At the outset, we clarified that the founding values do not only legitimize the EU legal order,
but also operationalize it by enabling pluralism. Diversity in the EU does not obstruct cooperation
because the Member States are united in their common commitment to the founding values.187

Disagreement on specific outcomes is possible because these are ultimately different implemen-
tations of the same shared values. To preserve this and avoid over-constitutionalization, the direct
enforceability of the founding values must be rejected. Such an approach lacks support in the case
law as it stands and is normatively undesirable. It would undermine the special status and function
of the founding values, ultimately weakening them and the EU legal order and obstructing the
realization of the values as such. Subsequently, we rejected the concern that limiting the founding
values to indirect enforcement would degrade their effectiveness. The approach currently taken to
enforce the rule of law can be transposed to the other founding values as well. The founding values
can be enforced indirectly through domestic courts and also against the EU Institutions. In light of
the EP’s Resolution of March 25, 2021, we focused on actions for failure to act against the
Commission in response to insufficient efforts to safeguard Article 2 TEU. Finally, we addressed
the concern that the founding values could be abused by recalcitrant states and justified why these
values take precedence over constitutional identity.

As critically important questions about the founding values remain, the need for comprehen-
sive guidance by the CJEU becomes more pressing. If domestic constitutional reforms become
subject to scrutiny at the European level, it is paramount that Member States know which stan-
dards that have to comply with. Such a shift in approach would also take the wind out of the
recalcitrant Member States’ sails by restricting the scope of constitutional identity and ostensible
references to the principle of legal certainty.188 It would also ensure that the Member States and
Institutions can jointly develop the founding values as such, rather than as principles that only
serve the functioning of the EU legal order.

186Calliess, supra note 29, at 1038.
187Consider for example, majority voting in the Council, diverging implementations of Directives, or the cooperation

between different criminal law systems under the EAW Framework.
188Cf. Hungary v. Parliament & Council, Case C-156/21.
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G. Addendum: The Links Between the Founding Values, Treaties, and Charter

Founding Value TEU TFEU CFREU

All values collectively 3(1), 4(3), 7, 8(1), 13,
21(1), 23, 24(2), 48, 49,

50, 54(1)

7, 14, 82, 85, 205, 208, 209(2), 214(1),
241(4), 311(1), 326(1), 351(2), 352, 354
Provisions permitting limitations.

Preambular (2),
52(1), 52(2)

Human dignity 3(2) 67(2), 78, 79 1-5, 18, 19, 25

Freedom 3(2), 11 16, 20(2)(a), 21, 45(1), 49, 56 2, 3, 6-13, 15-18,
24-26, 45

Democracy 10-12, 14(3), 14(4), 15(2),
16(2), 17(7), 17(8)

15, 20(2)(b), 20(2)(d), 22, 24, 227, 298(1) 39, 40, 42-44

Equality 4(2), 9, 15(5) 8, 10, 18, 19, 45(2), 157(1) 14, 20, 21, 23, 26,
33(2), 34(2), 35

Rule of law 4(1), 5, 17(3), 19(1) 67, 72, 81(1), 83, 87, 197(1), 226, 228, 243,
245, 253, 254, 257-261, 263-271, 273,

275(2), 277, 278, 279, 280, 288-294, 296,
298(1), 325(1), 325(2)

41, 47-50

Human rights 3(2), 6(1), 6(3), 19(1) 8-11, 13, 16, 17, 67(1), 78, 79, 81(1), 87,
263, 267, 275(2)

Entirety of Charter
52(3), 52(4), 53, 54

Minority rights 13, 17 10, 14, 22
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