PRESIDENT'S MESSAGE

AFTER WATERGATE

The study of law in American society is certain to be af-
fected by the momentous events that have followed the dis-
covery of the Watergate incident. This Association, devoted
to the understanding of legal systems and to the application of
such knowledge to legal policy, must surely respond in an
appropriate way. Whether that response should be limited to
scholarly study or whether it ought also to include some active
effort to affect policy is an issue that might well help us to
decide the proper nature of our Association. At all events,
scholarship will necessarily be an important part of the re-
sponse. Many of us will want to reflect on the issues which
have emerged. At this point, I would like to give some pre-
liminary personal views on the matter.

To my way of thinking, the Watergate affair has revealed
the profound vulnerability of democratic government to the
threat of governmental control of information. In the course
of gathering, processing, and disseminating information — much
of it needed for legitimate purposes — government officials
wield powers which, if unregulated, can become a principal
instrument for eliminating opposition and destroying free
political choice. Under contemporary conditions, the control
of information can be as powerful an instrument as the control
of means of production was ever thought to be. If we observe
the attention paid to information control by all totalitarian
governments of this century, we must recognize that they have
surely been aware of the power inherent in the control of in-
formation. By contrast, the scant attention hitherto paid to this
problem in democratic societies is striking. In the United States,
we have relied on the negative protections of the First Amend-
ment to avoid the growth of informational power. We have as-
sumed that the established means of information circulation —
Congress, the press, mass media, universities, associations, and
word-of-mouth — would suffice to offset the monopolization
of information. Relying on this assumption, we have permitted
the gathering and use of information, particularly by govern-
ment, for special purposes which were thought to be legiti-
mate. And now Watergate has revealed that these informa-
tional techniques may be used to attack, if not destroy, the
very heart of the democratic process, i.e., the ability to make a
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fully informed choice of governmental leadership and to ap-
praise objectively the relative merits of candidates for office.

Consider from this point of view some of the activities
alleged or established in consequence of the Watergate investi-
gat.on.

1. The Watergate burglary was undertaken with gov-
ernment support to obtain politically valuable infor-
mation through wiretapping regarding the plans of
the opposition party.

2. The Central Intelligence Agency, charged with
gathering information concerning foreign govern-
ments, was asked to attest to its involvement in the
affair, in order to justify the legitimacy of the break-
in or to prevent its revelation altogether.

3. A psychiatrist’s office was burglarized to obtain in-
formation concerning a potential defendant in a case
involving release of secret government reports.

4. Telegrams were manufactured for insertion in gov-
ernment files or for publication which were intended
to implicate a dead president in the murder of a for-
eign political leader.

5. Executive privilege was broadly invoked to block

the obtaining of evidence sought for numerous crimi-

nal investigations.
The chronicle could go on, and does go on, with each current
news story from Washington, but these items should suffice
as illustrations of the danger that governmental use of informa-
tion control can threaten freedom of choice in the political
process.

It is not necessary to conclude that these and comparable
activities were coordinated by one person. The pattern of
gathering, control, and use of information by government for
political purposes is, in some ways, even more impressively
dangerous if carried forward, with some degree of independ-
ence, by many in government. Parallel use of such tech-
niques, like parallel inventions, suggest a readiness in the organ-
izational and cultural base that makes these activities virtually
inevitable. If ably coordinated, their power might well prove
irresistible to a democracy which was inadequately defended
against the danger.

What, then, would constitute proper defenses against the
power of monopolistic control and use of information for
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political purposes? That, I believe, is a worthy issue for serious
scholarship. We have already benefited from relevant studies
by such scholars as Arthur S. Miller, Stanton Wheeler, Herman
Schwartz, and Alan Westin. We need much more research
focused on the principal problem of political uses of information
control and its remedies. As a start, I suggest that such research
be aimed at implementing the followihg principle:
That all governmental information be required to be
made available to the public as a matter of course, un-
less a good reason to the contrary can be presented to
an appropriate independent agency, such as a court or
ombudsman, which shall affirmatively find the need
for confidentiality in terms of a limited, explicitly
stated set of purposes.
The foregoing proposition is a long way from a statute, nor is
it intended as proposed legislation. Its purpose, rather, is to
suggest a new stance. Before Watergate, it seemed to be widely
assumed that governmental information should be kept con-
fidential unless there was good reason to make it public. We
now need to reverse that stance: governmental information
should be made available unless there is a good, specified rea-
son for keeping it secret. And we need to embrace this prin-
ciple not just as a matter of statutory formulation, but as one
of the mores of our public life. If, after Watergate, we can
adopt such presumption of openness, the whole affair may
prove to be a great triumph for democratic government. To
contribute to that end would seem to me a worthy task for
this Association.

November 1973 Richard D. Schwartz
President
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Published by the Association for Evolutionary
Economics and Michigan State University

Jeithe JOURNAL of ECONOMIC ISSUES

December 1973: Law and Economics

Henry Oliver, “Study of Relationships Between Econo-
mic and Political Systems”; Robert B. Seidman, “Con-
tract Law, the Free Market, and State Intervention:
A Jurisprudential Perspective”; Warren S. Gramm,
“Industrial Capitalism and Breakdown of the Liberal
Rule of Law”; S. Todd Lowry, “Lord Mansfield and the
Law Merchant: Law and Economics in the Eighteenth
Century”; Allan G. Gruchy, “Law, Politics, and Insti-
tutional Economics”; and Mark S. Massel, “The Inter-
national Patent System.”

In addition, there are multiple reviews of John Rawls,
A Theory of Justice, Howard Sherman, Radical Politi-
cal Economy, and Benjamin Ward, What’s Wrong with
Economics?

Copies are available at $2.00 for individual and classroom use
from AFEE/JEI Fiscal Office, 509-J Business Administration

Building, The Pennsylvania State University, University Park, PA
l1)6802. Annual membership dues are $7.50 individual, $12.00 li-
rary.

Applications are invited for appointment to the chair of

Sociology of Law

The appointment requires familiarity with both an em-
pirical and theoretical approach to the subject, and also
the ability to make a creative contribution to the
furtherance of studies in the sociology of law.

The successful candidate will be expected to participate
actively in the elaboration of methods and orientation
of lecture programs, research activities and administra-
tive organization.

It is intended that the study of the Sociology of Law
will become an integral component of the Faculty-curri-
culum and it is consequently essential that the successful
candidate should have or should acquire a thorough
knowledge of the Dutch legal system.

Applications with all relevant particulars, including a
list of publications, should be forwarded to the chairman
of the Appointment Committee, Professor J. van
Weringh, Keizersgracht 746, Amsterdam-C  Holland.
Names of likely candidates may also be submitted to
Professor van Weringh.

Any further information regarding the appointment will
be supplied on request.
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