Misinterpreting Customary International Law

Corrupt Pedigree or Self-Fulfilling Prophecy?

NOORA ARAJARVI

1 Introduction

This chapter explores the misinterpretation of customary international
law (CIL) and its practical and normative consequences. I focus on three
main questions: (1) what is misinterpretation? (2) how and why do
different misinterpretations take place? and (3) what are the potential
consequences of misinterpretation of CIL? These all converge in the
underlying question of whether there are detectable objective standards
for the determination of misinterpretation or whether such observation
is a subjective one — anchored on a disagreement on the values which lie
at the core of international law.

In exploring these questions, I combine doctrinal study with empir-
ical examples. Additionally, the different potential consequences of
misinterpretation call for a normative evaluation: whether misinter-
pretation renders a norm invalid or illustrates lex ferenda? Could
misinterpretation create an authoritative verdict of the status of law,
even against its flawed premise - ‘a corrupt pedigree’, a term coined by
Fernando Teson?' And why does pedigree matter for CIL - is there
something beyond institutional formality conferring authority and
legitimacy?

By its nature, CIL is constantly evolving — the customary process is
continuous. While in its purest form interpretation of CIL may consist of
an analysis of an already ascertained rule (and its elements), interpret-
ation of CIL in most cases inevitably includes an element of construction
at that particular point in time - it is difficult to distinguish between the

! F Teson, ‘Fake Custom’ in BD Lepard (ed), Reexamining Customary International Law
(Cambridge University Press 2017) 84.
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formation, identification and interpretation of CIL.> As Anthony
D’Amato has noted in relation to CIL: ‘there is an interrelation between
law-formation and law interpretation’.’

According to traditional methodology, CIL emerges spontaneously
‘like a path in a forest’.* It has been suggested, somewhat convincingly,
that the identification and interpretation of CIL have taken a strategic
turn, potentially arising from the proliferation of international inter-
actions and norm-interpreters and -entrepreneurs.” The theories of
‘modern CIL® have attempted to explain and justify the broadened
methodology, which utilises CIL to advance political, ethical, economic
and other aims. Some of such attempts may in fact encourage and expand
potential misinterpretations of CIL, with reliance and application of
elements far removed from the common understanding of state practice
and opinio juris. The effect is not relevant only in the methodology but
also in the outcomes: with the utilisation of different interpretative
methodologies by different courts and other norm-interpreters,” the result-
ing identification of a rule of CIL and/or its subsequent interpretation could
be highly inaccurate, due to either a genuine mistake in the interpretive
methodology or an aspiration to apply a progressive norm disguised as
customary rule for moral, ethical, policy, or other extra-legal reasons.

Following the ‘CIL as a path’ metaphor, the interpreter of a norm may
misidentify, say, a dried-up stream as a path, designate a minor trail as
a fully-fledged path, find a path where there is none, or call a man-made

For example MH Mendelson, ‘The Formation of Customary International Law’ (1998) 272
RdC 155; Kammerhofer accurately notes that ‘the cognition of customary international
law” includes ‘a re-creation of its genesis’. See Chapter 1 by Kamerhoffer in this volume.
A d’Amato, ‘The Neo-Positivist Concept of International Law’ (1965) 59 AJIL 321, 323.
K Wolfke, Custom at Present in International Law (2nd ed, Kluwer 1993) 54-55.

M Byers, Custom, Power, and the Power of Rules (Cambridge University Press 1999);
N Kirisch, International Law in Times of Hegemony: Unequal Power and the Shaping of
the International Legal Order’ (2005) 16(3) EJIL 369; JL Goldsmith & EA Posner, The
Limits of International Law (Oxford University Press 2005); LR Helfer & IB Wuerth,
‘Customary International Law: An Instrument Choice Perspective’ (2016) 37(4)
MichJIntlL 563.

For example A Roberts, “Traditional and Modern Approaches to Customary International
Law: A Reconciliation’ (2001) 95 AJIL 757; A Seibert-Fohr, ‘Modern Concepts of
Customary International Law as a Manifestation of a Value-Based International Order’
in A Zimmermann & R Hofmann (eds), Unity and Diversity in International Law
(Duncker and Humblot 2006) 257; BD Lepard, Customary International Law: A New
Theory with Practical Applications (Cambridge University Press 2010).

For example A Bianchi, D Peat & M Windsor (eds), Interpretation in International Law
(Oxford University Press 2015); I Venzke, How Interpretation Makes International Law
(Oxford University Press 2012).
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walkway a path. These present examples of misinterpretations without
delving into their underlying motives. It is, however, useful to analyse
reasons behind a misinterpretation as they may have a direct bearing on
the consequences flowing from it, how it is received and responded to
by the international community, and for the determination of whether
it is representative of ‘a corrupt pedigree’ or a matter of sluggish
methodology.

While Articles 31 to 33 of the Vienna Convention on the Law of
Treaties (VCLT) serve as the starting point for addressing interpretation
in international law - and these rules have crystallised as part of CIL in
their own right® - they provide little guidance on how to interpret CIL
rules. Just as well, courts have adopted and adapted their own approaches
and methodologies on how to go on about interpreting CIL, and not
always consistently even within the same institution. In this chapter
I intentionally avoid delving into the discussion of what constitutes
interpretation: this is accomplished by other authors in this volume.’
One may criticise my approach for cutting corners or reversing the
analysis while pursuing exactly the same result: exploring what interpret-
ation is not. I accept that the critique may be warranted. The purpose here
is, however, not to provide an ample understanding of the misinterpret-
ation of CIL but to initiate conversation on how interpretation may go
awry and what it may do to the validity and legitimacy of CIL.

Capturing the definition and examples of misinterpretation is like chasing
a moving target — as with interpretation, the elements may be in flux, the
circumstances and narratives changing, and the line between genuine and
fake CIL - and correct interpretation and misinterpretation — often fluid.
With CIL identification (and possibly subsequent interpretation), one can
usually find evidence to support what one is looking for — but so can the
opposite party. Transplanting a correct interpretation reached at a given
point in time into a later case may in fact provide the very premise for
misinterpretation even when the methodology of the initial interpretation
has been accurate per se: the act of interpreting CIL requires the interpreter
to analyse the practice and opinio juris at a specific point in time. By
definition, CIL can develop continually and therefore the interpreter
needs to look beyond the matter or dispute at hand to get a broader vision
of the applicable evidence of the elements of CIL. This argument runs
somewhat parallel to Article 30 of the VCLT on the application of successive

% See for instance Chapter 16 by Merkouris in this volume.
? See Chapters 16-22 in this volume.
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treaties relating to the same subject matter and to its Article 31 (3) (a)
and (b) on subsequent agreement and practice in the interpretation of
a treaty: the commentaries call for consideration of what is appropriate
in particular circumstances and for caution in resorting to effective
interpretation, noting that ‘even when a possible occasion for [prin-
ciples and maxims’] application may appear to exist, their application is
not automatic but depends on the conviction of the interpreter that it is
appropriate in the particular circumstances of the case’,'” and that to
resort to extensive or liberal interpretation ‘might encourage attempts
to extend the meaning of treaties illegitimately on the basis of the so-
called principle of “effective interpretation™.!' The commentaries also
touch upon consequences of such extensive interpretation, with
a reference to the 1950 Interpretation of Peace Treaties Advisory
Opinion of the International Court of Justice (ICJ), where the court
emphasised that to adopt an interpretation which ran counter to the
clear meaning of the terms would not be to interpret but to revise the
treaty.'” In a similar manner, to interpret CIL ‘effectively’ or in a way
that runs counter to established practice and opinio juris, could either
constitute a revision of the rule of CIL (if it is shown that new practice
and opinio have emerged) or, as is the focus here, result in misinter-
pretation (if practice and opinio do not sufficiently support the new
interpretation). As noted by the arbitrator in the Island of Palmas case:
‘The same principle which subjects the act creative of a right to the law
in force at the time the right arises, demands that the existence of the
right, in other words its continued manifestation, shall follow the con-
ditions required by the evolution of law.’"

Moreover, methodological questions on whether a solid definition of
‘interpretation’ ought to be stipulated in order to address misinterpret-
ation cannot be dismissed. While the purpose of this chapter is not to
extensively delve into these questions, they run in the background of this
inquiry and occasionally surface; must we pre-determine the conditions
of validity of CIL before we can analyse its misreadings? How, by whom
and why should the interpretation of CIL rule be deemed invalid? What

ILC, ‘Draft Articles on the Law of Treaties with Commentaries’ (4 May-19 July 1966) UN
Doc A/CN.4/191, reproduced in [1966/11] YBILC 187, 218.

' ibid 219.

12 ibid.

13 The Island of Palmas Case (or Miangas) (Netherlands v USA) (1928) 2 UNRIAA 829, 845
(emphasis added).
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can the examples of misinterpretation of CIL tell us about the rules of
interpretation?

In discussing the substance of CIL, I use ‘norms’ when the legal validity
is uncertain or they appear in a space of conceptual ambiguity - is it CIL
or not, is it a legal rule or simply social practice or aspiration? ‘Rules’ refer
to those norms which have, to the best of our knowledge and assessment,
materialised or crystallised as a part of CIL.

2 From Methods of Interpretation to Misinterpretation

Interpretative exercises in customary international law have been
described as ‘methodological mayhem’ resting on the flexibility of meth-
odological uncertainty,"* and creating an environment of ontological
doubt."® The same goes for misinterpretation. The orthodox purpose of
interpretation is to clarify the intentions of parties. While in treaty law
this may be a feasible - if not an easy - task, in CIL identifying and
clarifying the intentions of parties is practically impossible, not least for
the absence of records of travaux preparatoires. This may depend, how-
ever, on the theory of formation of CIL: whether one accepts that CIL
forms ‘like a path in the forest’ or whether CIL may arise through
a focused, intended and continued practice of actors in international
law. In the latter occasion, tracing cognisant practices may be possible,
even if based on speculation.

As we know, in the North Sea Continental Shelf cases'® the ICJ evalu-
ated the basic parameters for CIL based on Article 38 (1) (b) of the IC]
Statute, which have become the reference point for the traditional
account of CIL. The IC]J articulated the elements of CIL as follows: ‘Not
only must the acts concerned amount to a settled practice, but they must
also be such, or be carried out in such a way, as to be evidence of a belief
that this practice is rendered obligatory by the existence of a rule of law

' S Talmon, ‘Determining Customary International Law: The ICJ’s Methodology between
Induction, Deduction and Assertion’ (2005) 26(2) EJIL 417; S Talmon, ‘Determining
Customary International Law: The ICJ’s Methodology and the Idyllic World of the ILC’
(EJIL: Talk!, 3 December 2015). <https://bit.ly/3EQMgQ2> accessed 1 March 2021.

' N Banteka, ‘A Theory of Constructive Interpretation for Customary International Law
Identification’ (2018) 39(3) MichJIntlL 301; see also L Blutman, ‘Conceptual Confusion
and Methodological Deficiencies: Some Ways that Theories on Customary International
Law Fail’ (2014) 25(2) EJIL 529.

' North Sea Continental Shelf cases (Federal Republic of Germany v Denmark; Federal
Republic of Germany v Netherlands) (Judgment) [1969] ICJ Rep 3.
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requiring it.'” This was adapted in the Nicaragua case,'® which saw
a more flexible approach, in particular regarding the relationship and
the chronological order of emergence of practice and opinio juris. The IC]J
reaffirmed the two-element approach in the Jurisdictional Immunities of
the State case, stating, with a reference to its previous case law,' that ‘the
existence of a rule of customary international law requires that there be “a
settled practice” together with opinio juris.*® Now, beyond the basic
identification of CIL and its elements, the ICJ has not contributed
a great deal to the science of interpretation of CIL, nor — luckily - does
it offer obvious examples of misinterpretation either,”' although some
have claimed that ‘the identification practice of the International Court of
Justice for customary norms deviates from the traditional definition of
customary law in Art. 38 (1) lit. b of the IC] Statute’.** It has been
suggested that ‘progressive determinations of CIL [by courts] are gener-
ally unproblematic when States are in the dock [as opposed to inter-
national criminal law proceedings]’.*> This statement is simplistic and
misleading. First, determinations and interpretations of CIL, especially
when delivered by a court with a high authority such as the ICJ, unavoid-
ably influence not only the development of international law but also
methods and techniques on how CIL is interpreted subsequently by other
international and national courts. Second, while the principle of legality
has a heightened relevance in (international) criminal proceedings,** it is
not redundant in inter-state adjudication. In addition, the IC] - and any
other court deciding inter-state cases — has a duty to uphold core tenets of
the rule of law, such as consistency, predictability and non-arbitrariness.

7 ibid 44 [77].

18 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v USA) (Merits)
[1986] ICJ Rep 14.

19" Continental Shelf (Libyan Arab Jamahiriya v Malta) (Judgment) [1985] IC]J Rep 13.

*° Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) (Judgment)
[2012] ICJ Rep 99, 122.

! See Talmon, ‘Determining Customary International Law’ (n 14) 417; P Merkouris,

‘Interpreting the Customary Rules on Interpretation’ (2017) 19(1) IntCLRev 126.

N Petersen, ‘The International Court of Justice and the Judicial Politics of Identifying

Customary International Law’ 28(2) EJIL 357; See also S] Choi & M Gulati, ‘Customary

International Law: How Do Courts Do It in CA Bradley (ed), Custom’s Future:

International Law in a Changing World (Cambridge University Press 2016) 117.

T Rauter, Judicial Practice, Customary International Criminal Law and Nullum Crimen

Sine Lege (Springer 2017) 233.

For example N Arajérvi, The Changing Nature of Customary International Law: Methods

of Interpreting the Concept of Custom in International Criminal Tribunals (Routledge

2014) 120-42; K Gallant, The Principle of Legality in International and Comparative

Criminal Law (Cambridge University Press 2008).
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Adopting progressive determinations of CIL has the potentiality to
obstruct these fundamental principles in international judicial deci-
sion-making, regardless of whether it is states or individuals in the
dock.

Some have argued that the Draft Conclusions on Identification of
Customary International Law by the International Law Commission
(ILC) constitute a ‘statement of the principles guiding the interpretation
of CIL’*® This characterisation is inaccurate. The difference between
‘formation’ and ‘identification’ has been discussed at length in the ILC’s
Special Rapporteur’s First and Second Reports on CIL,* but ‘interpret-
ation” has simply not received similar attention; while the work of Sir
Michael Wood is invaluable in setting out the issues, controversies and
principles for the identification of CIL, it does little to inform the inter-
pretation of existing rules of CIL. This caveat was highlighted also, inter
alia, in the Comments and Observations by the Government of the
Netherlands to the Draft Conclusions in 2018, which notes that ‘it does
not become clear whether the process for identifying the existence of
a rule is the same as the process for determining the content of that
rule’.”” As has been discussed in this chapter and extensively elsewhere
over the course of the lifespan of international legal scholarship, the
process of CIL interpretation, nevertheless, overlaps with the process of
identification in a complex manner.

In my previous work,”® I have addressed different categories of identi-
fication and interpretation of CIL: First, courts may find customary
international law by employing the traditional method of assessing
state practice supported by opinio juris. Second, they may place more
weight on opinio juris over practice - often in this context understood to
include a broad spectrum of different considerations. Third, they may

> For example O Ammann, ‘On the Interpretability of Customary International Law:

A Response to Nina Mileva and Marina Fortuna’ (Opinio Juris Blog, 7 October 2019)
<https://bit.ly/2YtuKSg> accessed 1 March 2021.

ILC, ‘First Report on Formation and Evidence of Customary International Law by
Michael Wood, Special Rapporteur’ (17 May 2013) UN Doc A/CN.4/663; ILC, ‘Second
Report on Identification of Customary International Law by Michael Wood, Special
Rapporteur’ (22 May 2014) UN Doc A/CN.4/672; see also N Arajdrvi, “The Requisite
Rigour in the Identification of Customary International Law: A Look at the Reports of the
Special Rapporteur of the International Law Commission’ (2017) 19(1) IntCLRev 9.
ILC, ‘Identification of Customary International Law, Comments and Observations
received from Governments, Comments and Observations by the Kingdom of the
Netherlands submitted on 23 January 2018’ (14 February 2018) UN Doc A/CN.4/716, 6.
28 See Arajirvi (n 24) 75-119.
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deduce customary rules from treaties, national legislation and other
(binding or nonbinding) documents. And fourth, courts may refer to
previous case law as a confirmation of the customary status of a norm,
without in fact assessing the actual findings of practice and opinio juris at
that point in time.>” The main criticism regarding the CIL methodology
concerns the lack of proper analysis of the elements of custom: courts
rendering assertions without justifications, either intentionally, negli-
gently, or, as often seems to be the case, rather casually. This serves as
a background for the ensuing analysis of misinterpretation of CIL, which
bridges the methodological considerations with the underlying ration-
ales. Identifying examples of misinterpretation is to a large extent related
to the way one perceives the functions and limits of international law. For
those adopting traditional reading of CIL,’® many more cases of misin-
terpretation may be detectable than to those with leanings towards the
‘modern approach™’ or ‘the sliding scale approach’.**

There are two dimensions to misinterpretation. Misinterpretation can
refer to, on the one hand, to the process and the outcome of the process,
and on the other, to the law ascertainment and content determination:>*

(1) The act of misinterpretation and its motives — affects institutional
legitimacy.

(2) The substance of the misinterpretation and its consequences — affects
the validity of the norm, depending on its reception by relevant
actors, and hence, depends on the conditions of validity imposed
by the normative framework.

While misinterpretation has an inherently negative sound to it, it can be
a necessary stage in the development and normative change of CIL rules.
For an existing CIL rule to change, the practice and/or opinio juris ought

* ibid.

%% For example A D’Amato, The Concept of Custom in International Law (Cornell University
Press 1971); Mendelson (n 2) 155; M Akehurst, ‘Custom as a Source of International Law’
(1974-75) 47 BYBIL 53; Wood (n 26); ILC, ‘Third Report on Identification of Customary
International Law by Michael Wood, Special Rapporteur’ (27 March 2015) UN Doc A/
CN.4/682; ILC, ‘Fourth Report on Identification of Customary International Law by
Michael Wood, Special Rapporteur’ (8 March 2016) UN Doc A/CN.4/695; ILC, ‘Fifth
Report on Identification of Customary International Law by Michael Wood, Special
Rapporteur’ (14 March 2018) A/CN.4/717.

31 For example Roberts (n 6) 757; Seibert-Fohr (n 6) 257; Lepard (n 6).

2 F Kirgis, ‘Custom on a Sliding Scale’ (1987) 81 AJIL 146.

33 J d’Aspremont, ‘“The Multidimensional Process of Interpretation: Content-Determination
and Law-Ascertainment Distinguished’ in A Bianchi, D Peat & M Windsor (eds),
Interpretation in International Law (Oxford University Press 2015) 111.
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to differ from, contradict or go beyond lex lata, providing initially
a consideration of lex ferenda. Now, even when practice and/or opinio
juris may not have changed or the evidence thereof is mixed, the inter-
preters (usually courts) may pitch in to spearhead the change in
a catalytic manner: such activity may constitute an example of misinter-
pretation of CIL, closely related to the misidentification and
misevaluation® of the elements of CIL and leading to a potential mis-
representation of a norm. The interpreters may find evidence of practice
and/or opinio juris where there is none, exaggerate their prevalence and
impact, or declare a norm as CIL without further ado. The breadth,
depth, scope and applicability of CIL may be incorrectly set out: for
instance, a regional custom may be (mis)interpreted as universally
applicable, a general principle of law may be mistakenly awarded cus-
tomary status, or a jus cogens norm may be characterised as CIL even in
the absence of widespread and consistent practice.”> The same could
occur in reverse: downplaying practice and/or opinio juris, to hinder the
emergence of an undesired rule of CIL even when the elements would
point to its crystallisation.

Does the finding of misinterpretation presuppose a cognisant misin-
terpreter? No: misinterpretation by definition is not concerned with
motivations, but it simply refers to ‘the act of forming a wrong under-
standing of something that is said or done, or an example of a wrong
understanding’.’® In any case, evidence of deliberate misinterpretation of
CIL is rare and mostly misinterpreters have adopted a lazy methodology
or ignored rules of interpretation in evaluating practice and/or opinio
juris.

When analysing the notion of misinterpretation in CIL, we can also
break it down to the elements: is it the CIL rule as a whole, or practice or

34 For discussion on interpretation and evaluation see Merkouris (n 21) 138.

*> While agreeing with Conclusion 5 of the Draft conclusions on peremptory norms of
general international law (jus cogens) of the ILC (‘Customary international law is the most
common basis for peremptory norms of general international law’), I disagree with the
claim that all peremptory norms are part of customary international law, as ‘custom plus’.
There may well be norms of such high importance to the community of states or as
considerations of humanity as to be characterised as jus cogens but which lack sufficient
requisite elements required to be identified as CIL, and where contradictory practice does
not negate the validity and status of the norm. See for example A Cassese, ‘For an
Enhanced Role of Jus Cogens’ in A Cassese (ed), Realizing Utopia: The Future of
International Law (Oxford University Press 2012) 158, 165.

Cambridge Dictionary, ‘Misinterpretation’ (2021) <https://bit.ly/3mZE0XP> accessed
1 March 2021.
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opinio juris that is being misinterpreted? What is the relative relevance of
misinterpreting practice or opinio juris? Misinterpreting the element of
practice — being usually more quantifiable - may be more obvious than
that of the more fluid, subjective, element of opinio juris. It may also be
more consequential, as it is viewed - at least by many of us — as the very
bedrock of custom.

Now, it is not terribly difficult to find cases of national courts taking
liberties in their interpretation of the concept and rules of CIL,”
although most often these courts ‘simply assert, without citing persuasive
practice authority, the existence of a customary norm’.*® At the inter-
national level one may expect to see more cross-referencing and recog-
nise potential consequences of misinterpretation for international law.
The next section sets out categories, with selected examples, where
international courts and tribunals have overstepped methodological
limits to the effect that may constitute misinterpretation.

3 Categories of Misinterpretation

Based on my initial research findings, three types of misinterpretation are
identifiable. First, the extension (or reduction) of CIL through exitus acta
probat — the end-justifies-the-means approach — where analysis of the elem-
ents of CIL is modified to fit the desired outcome and the elements are
substituted or complemented with resort to extra-legal tools and concepts.
This approach often finds support among the more modern-liberal theories
of CIL. Second, I have identified the negligent interpretation, which may
amount to misinterpretation when the norm-interpreter labels a norm as CIL
without further analysis of the elements and where in fact opposite practice
and opinio juris might be observable. Finally — and luckily evidence of this
remains scarce — there is the fallacious method of misinterpretation, where
the interpreter finds false CIL or considers flawed or incomplete evidence of
its elements. All the three categories contain overlapping dimensions - it may
be hard to distinguish whether the norm-interpreter was merely negligent or

37 See for instance PR Trimble, ‘The Supreme Court and International Law: The Demise of
Restatement Section 403’ (1995) 89(1) AJIL 53, which refers to ‘[Supreme Court’s]
disregard or misinterpretation of international law, especially in the Alvarez-Machain
and Sale cases’; see also SL David, ‘A Foul Immigration Policy: US Misinterpretation of
the Non-Refoulement Obligation under the Convention against Torture’ (2003) 19
NYLSchJHumRts 769.

*® For example CMJ Ryngaert & D Hora Siccama, ‘Ascertaining Customary International
Law: An Inquiry into the Methods Used by Domestic Courts’ (2018) 65(1) NILR 1.
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plain wrong, or where the end-justifies-the-means approach crosses over to
the delivery of fallacious interpretation. In particular, regarding the latter
example, ideological leanings may cloud the legal astuteness of determining
whether the interpreter has acted in good faith or not, and wherein lies the
line between an actual legal error and consequentialist bending of the rules of
interpretation to achieve a morally desirable outcome. Also, a fallacious
interpretation of CIL has a much higher chance of success to flourish through
subsequent interpretations and practice when it leads to ‘good’ outcomes -
for instance, an ‘effective’ interpretation expanding the scope of a human
right can be expected to be met with more praise than an argument to the
opposite effect.

A misinterpretation may be discoverable in subsequent proceedings by
the same or another court. In May 2010, the Extraordinary Chambers in
the Courts of Cambodia (ECCC) held that the mode of responsibility of
Joint Criminal Enterprise (JCE I11)*° did not exist under CIL in 1975-79,
and consequently was not applicable in the proceedings of that court.*
The ECCC limited JCE III by declaring that there was not enough
evidence of its customary nature, at least not in 1975-79, thus dismissing
the ICTY’s argumentation in Tadic by illustrating that the Tadic¢ court
had in fact invented that category of criminal responsibility.*' In analys-
ing the concept of JCE, the ECCC first noted that it must consider ‘not
only whether JCE existed under customary international law at the
relevant time, thus being punishable under international criminal law,
but also whether it was sufficiently foreseeable and accessible to the
Charged Persons’.*” It then examined the findings in Tadi¢, other ICTY
cases, and case law dealing with the crimes committed in World War II,
stating in relation to JCE III that ‘[h]aving reviewed the authorities relied

* “[A] common design to pursue one course of conduct where one of the perpetrators

commits an act which, while outside the common design, was nevertheless a natural and
foreseeable consequence of the effecting of that common purpose’, Prosecutor v Dusko
Tadi¢ (Appeal Judgment) IT-94-1-A (15 July 1999) [204].

Prosecutor v Ieng, Ieng and Khieu (Pre-Trial Chamber Decision on the Appeals against the
Co-Investigative Judges Order on Joint Criminal Enterprise) (D97/15/9) 002/19-09-2007-
ECCC/OCIJ (PTC 35, 37, 38 & 39) (20 May 2010) [83].

The appeals to the Pre-Trial Chamber argued that ‘the Tadi¢ Appeals Chamber wrongly
determined that JCE liability existed under customary international law as it relied on too
few cases. . .. JCE liability has never been a form of liability in general and consistent State
use’. Prosecutor v Ieng, Ieng and Khieu [51]; and the defence further noted that ‘the notion
of JCE, as understood by the Trial Chamber, was “invented 20 years later by an (over-)
activist ICTY Appeals Chamber” in the Tadi¢ Case’, NUON Chea’s Appeal Brief referring
to Trial Judgement [486].

2 Prosecutor v leng, Ieng and Khieu [45).
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upon by Tadic in relation to the extended form of JCE (JCE III), the Pre-
Trial Chamber is of the view that they do not provide sufficient evidence
of consistent State practice or opinio juris at the time relevant to
Case 002’.** This approach was further confirmed in November 2016
by the Supreme Court Chamber of the ECCC.**

Earlier the same year, however, the Appeals Chamber of the ICTY
reconfirmed its interpretation of JCE III as a mode of liability under CIL
by noting that ‘the third category of joint criminal enterprise has existed
as a mode of liability in customary international law since at least 1992
and that it applies to all crimes consistently confirmed in the Tribunal’s
subsequent jurisprudence’.*” In responding to the defendant’s challenge
of the customary nature of JCE III, the Appeals Chamber stated that ‘this
contention is essentially premised on his suggestion to depart from the
existing jurisprudence on the basis of his misconstruction of the law’.*®
This could be viewed as the Appeals Chamber’s reaction to the debate
surrounding JCE IIT and presents a clear expression of its position vis-a-
vis interpretation of CIL by the ECCC and many scholars.

Even when acknowledging that nearly twenty years passed between the
commission of crimes in Cambodia and in the former Yugoslavia — and the
applicable rule of CIL needs to be determined with reference to those
points in time - these cases nonetheless show CIL’s ambiguity and the
challenges it poses to interpretation. The drastic departure of the ECCC
from the ICTY jurisprudence brings uncertainty on the actual status of the
rule and raises the question of the implications of such diverse interpret-
ations for future cases dealing with modes of criminal liability.*” This goes

4 ibid [77]; for further analysis of the decision, see MG Karnavas, Joint Criminal Enterprise

at the ECCC: A Critical Analysis of the Pre-Trial Chamber’s Decision against the
Application of JCE IIT and Two Divergent Commentaries on the Same’ (2010) 21 Crim
LF 445.

4 prosecutor v Ieng, Ieng and Khieu (Appeal Judgment) (DF/36) 002/19-09-2007-ECCC/SC

(23 November 2016) [791].

Prosecutor v Miéo Stanisi¢ and Stojan Zupljanin (Appeal Judgment) IT-08-91-A

(30 June 2016) [599].

46 ibid [966] (emphasis added).

7 See for example V Haan, ‘The Development of the Concept of Joint Criminal Enterprise
at the International Criminal Tribunal for the Former Yugoslavia’ (2005) 5 IntCLR 167;
ME Badar, Just Convict Everyone! Joint Perpetration from Tadic¢ to Staki¢ and Back
Again’ (2006) 6 IntCLR 293; JD Ohlin, ‘Three Conceptual Problems with the Doctrine of
Joint Criminal Enterprise’ (2007) 5 JICJ 69; A Cassese, ‘The Proper Limits of Individual
Responsibility under the Doctrine of Joint Criminal Enterprise’ (2007) 5 JICJ 109;
S SaCouto, LN Sadat & P Viseur Sellers, ‘Collective Criminality and Sexual Violence:
Fixing a Failed Approach’ (2020) 33(1) LJIL 207.
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on to illustrate that there may not be objectively one right answer to how
and what to interpret. The method and consequently the outcome may
depend on the interpreter’s approach to CIL: which element carries the
most weight and which evidence is included in the assessment of practice
and/or opinio juris. Both interpretations of the status of JCE III can be
objectionable on these grounds. As noted by Verdier and Voeten, ‘an
attempt to justify a breach by reference to the rule’s ambiguity is likely to
be interpreted as a violation by the counterparty and (some) third
parties’.*® Regarding the treatment of the JCE III neither of the tribunals
can be accused of sluggish methodology even if one could be persuaded to
view ICTY’s early judicial activism as falling into the exitus acta probat
category. The interpretation of JCE III as CIL has, however, been repeated
in the jurisprudence of the ICTY in numerous subsequent cases. Below,
under ‘Consequences of Misinterpretation’, I will discuss the relevance of
repetitive judicial practice in the context of potentially ‘corrupt pedigree’
of CIL.

Similar discourse involving possible misinterpretations of CIL took
place internally between different chambers of the ICTY and the Special
Court for Sierra Leone (SCSL), in relation to the requirement of specific
direction as a part of the actus reus of aiding and abetting.”” The ICTY
and the SCSL, within a space of less than a year, interpreted this require-
ment under CIL reaching opposite outcomes: Whilst the ICTY Appeals
Chamber held in Perisi¢ that specific direction is a part of actus reus of
aiding and abetting, it did not make any explicit reference to its status
under CIL. The SCSL Appeals Chamber in Taylor, on the other hand,
stated that:

[iln the absence of any discussion of customary international law, it is
presumed that the ICTY Appeals Chamber in Perisi¢ was only identifying
and applying internally binding precedent. ... [T]he ICTY Appeals
Chamber’s jurisprudence does not contain a clear, detailed analysis of
the authorities supporting the conclusion that specific direction is an
element of the actus reus of aiding and abetting liability under customary
international law.>

In effect, the SCSL called out the ICTY Appeals Chamber’s misinterpretation
of CIL. The ICTY Appeals Chamber, in a decision shortly after, adopted the

* PH Verdier & E Voeten, ‘Precedent, Compliance, and Change in Customary
International Law: An Explanatory Theory’ (2014) 108(3) AJIL 389, 396, fn 43.

4 Prosecutor v Momcdilo Perisi¢ (Appeal Judgment) IT-04-81-A (28 February 2013);
Prosecutor v Charles Taylor (Appeal Judgment) SCSL-03-01-A (26 September 2013).

50 prosecutor v Charles Taylor [476-77].
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SCSL interpretation, mending its own prior misinterpretation.”’ Hence, this
is an example of the second category of misinterpretation where the ICTY
had discussed a rule, presuming it part of CIL without a further analysis of its
elements and when in fact a further analysis would have uncovered opposite
practice and opinio juris.

Likewise, an example of misinterpretation, subsequently identified
by another authority, can be found in the EU case law. The rules
which constitute an expression of customary international law are
binding upon the EU institutions and form part of the EU legal order
and as such: ‘[CIL] is regularly interpreted and applied by the Court
as an “integral part” of EU law’.”> De Burca has observed that ‘CIL
was cited by the CJEU in twenty-one cases’ (as of October 2015).%?
A recent search on EUR-LEX reveals that the number stands now at
thirty.>* Interestingly, the Court of Justice of the European Union and
the Advocate General have made some remarks about misinterpret-
ation of CIL. For example, without delving further into EU case law,
in Front Polisario, the Advocate General considered and accepted55
the argument put forth by the council and commission that ‘the
General Court misinterpreted customary international law, as it did
not cite any legal basis requiring the EU institutions to verify that the
other party to the agreement has complied with the principle of
permanent sovereignty over natural resources and the primacy of
the interests of the inhabitants of non-self-governing territories’.”®

A striking example of a misinterpretation of CIL - or misidentification
as the limits may be fluid - through flawed methodology undercutting

L prosecutor v Sainovié et al (Appeal Judgment) IT-05-87-A (23 January 2014); for further

analysis see Arajirvi (n 24) 115-17.

G de Burca, ‘Internalization of International Law by the CJEU and the US Supreme Court’

(2015) 13(4) IntJConstL 987, 990.

> ibid 994.

> Bur-Lex, ‘Search Results: Customary International Law’ (Eur-Lex, 16 April 2021)

<https://bit.ly/3EXBQ11> accessed 16 April 2021.

Case C-104/16 P Council of the European Union v Front Populaire pour la libération de la

saguia-el-hamra et du rio de oro (Front Polisario) ECLI:EU:C:2016:677 [2016] Opinion of

Advocate General Wathelet.

>% ibid [283]. See also the judgment of the court in C-641/18 LG and Others v Rina SpA,
Ente Registro Italiano Navale ECLI:EU:C:2020:349 [2020] [60]: ‘The principle of
customary international law concerning immunity from jurisdiction does not pre-
clude the national court seised from exercising the jurisdiction provided for by that
regulation in a dispute relating to such an action, where that court finds that such
corporations have not had recourse to public powers within the meaning of inter-
national law.’
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the element of practice took place in the ICTY Trial Chamber judgment
Prosecutor v. Kupreski¢, discussing the prohibition of reprisal attacks
against civilians:

Admittedly, there does not seem to have emerged recently a body of State
practice consistently supporting the proposition that one of the elements of
custom, namely usus or diuturnitas has taken shape. This is however an area
where opinio iuris sive necessitatis may play a much greater role than usus,
as a result of the aforementioned Martens Clause. In the light of the way
States and courts have implemented it, this Clause shows that principles of
international humanitarian law may emerge through a customary process
under the pressure of the demands of humanity or the dictates of public
conscience, even where State practice is scant or inconsistent.”’

The court, going against the traditional understanding of CIL and its
elements, allowed for inconsistent practice to suffice in its finding of CIL
and suggested that opinio juris is of a higher value than state practice. It
relied almost exclusively on opinio juris in its interpretation of the CIL
rule on reprisals, while simultaneously broadening the internal nature of
opinio juris and its limits to include extra-legal considerations, such as
‘elementary considerations of humanity’, which, the ICTY considered,
should be fully used when interpreting and applying loose (customary)
international rules.”® It further noted a customary rule of international
law had emerged ‘due to the pressure exerted by the requirements of
humanity and the dictates of public conscience’.”

Such misinterpretation originates, most likely, from two objectives: on
the one hand, the court saw evidence of a horrific act which was, however,
not explicitly covered by the rules of international law at the time and felt
a moral duty to rectify this — to bring the perpetrators to account for their
actions, to deliver justice for the victims, to contribute to deterring future
atrocities and to enhance international criminal law as a social pedagogical
imperative, and, possibly, to contribute to the development of the law. At the
same time, the mandate of the ICTY limits its jurisdiction to the application
of international humanitarian law that is ‘beyond any doubt part of custom-
ary law so that the problem of adherence of some but not all States to specific
conventions does not arise’.?” Hence, the ICTY could only apply law that it
considered to have already crystallised as CIL, which then led it down the

57" Prosecutor v Kupreskic et al (Trial Judgment) IT-95-16 (14 January 2000) [527].

8 ibid [524].

% ibid [531].

0 UNSC ‘Report of the Secretary-General Pursuant to Paragraph 2 of the Security Council
Resolution 808’ (3 May 1993) UN Doc S/25704 [34].
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path of broadening the methodology of identifying and interpreting norms
so as to fit them under the umbrella of CIL - at times like in Kupreskic
amounting to misinterpretation of CIL at the intersection of an exitus acta
probat (end-justifies-the-means) approach and the intentionally deceiving
method of misinterpretation.

Another example of a potential misinterpretation of CIL stems from the
6 May 2019 judgment of the Appeals Chamber on the International
Criminal Court (ICC) in the Jordan Referral in the Al Bashir case. The
court discussed the customary status of Article 27 (2) of the Rome Statute
and concluded that Head of State immunity under customary inter-
national law does not apply in international courts and tribunals.®" It
stated that: ‘[t]here is neither State practice nor opinio juris that would
support the existence of Head of State immunity under customary inter-
national law vis-a-vis an international court. To the contrary, such immun-
ity has never been recognised in international law as a bar to the
jurisdiction of an international court.’®® The decision was not unanimous
and in their joint dissenting opinion Judges Luz Del Carmen Ibédiez
Carranza and Solomy Balungi Bossa stated that “[i]t is thus clear that the
international community as a whole has consistently rejected the invoca-
tion of Head of State immunity for the commission of international
crimes’, continuing somewhat contentiously, that ‘[u]nder customary
international law, immunity can never result in impunity for grave viola-
tions of the core values consolidated in international human rights law’.>

Despite the ICC’s approach that there is no CIL rule supporting the
applicability of immunities for international crimes in an international
court, there is no general understanding on the status of this rule, as
illustrated by the several amicus curiae briefs submitted on the issue at
the ICC, strong political resistance from the African Union,** and some

' The precise question concerned the immunity of Heads of States from arrest by other
states acting at the request of an international criminal tribunal. See D Akande, ICC
Appeals Chamber Holds that Heads of State Have No Immunity Under Customary
International Law Before International Tribunals’ (EJIL: Talk!, 6 May 2019) <https://bit
ly/3H9rj4W> accessed 1 March 2021.

The Prosecutor v Omar Hassan Ahmad Al Bashir (Judgment in the Jordan Referral re Al-
Bashir Appeal) ICC-02/05-01/09-397-Corr (6 May 2019) [1].

ibid, Joint Dissenting Opinion of Judge Luz Del Carmen Ibafiez Carranza and Judge
Solomy Balungi Bossa ICC-02/05-01/09-397-Anx2 [12].

For example P Pillai, “The African Union, the International Criminal Court, and the
International Court of Justice: At the Fault Lines of International Accountability’ (2018)
22(10) ASIL Insights; EY Omorogbe, ‘The Crisis of International Criminal Law in
Africa: A Regional Regime in Response?’ (2019) 66(2) NILR 287; B Kahombo, ‘Africa
Within the Justice System of the International Criminal Court: The Need for a Reform’
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previous jurisprudence of the court itself. For instance, in the South
Africa Decision in the Al Bashir case, the ICC Pre-Trial Chamber II held
that ‘[tJhe Chamber is unable to identify a rule in customary inter-
national law that would exclude immunity for Heads of State when their
arrest is sought for international crimes by another state, even when the
arrest is sought on behalf of an international court’.®® Further to this,
the practice of states on the matter remains far from consistent, con-
stant and uniform, and expressions of opinio juris are few and far
between.*®

The Al-Bashir case and its discussion on immunities touches on a core
tenet of interpretation: it all hinges on the expectations. What tasks and
results should international courts, other norm-interpreters and inter-
national law in general, deliver? For instance, while many scholars debate
the ICC’s recent decision on Heads of State immunity under CIL,*”
advocates for ending impunity, human rights organisations and several
scholars have cheered at the decision, viewing it as very much the correct
interpretation of CIL of immunities in international tribunals.®® This is to
show how different levels and categories of misinterpretation will be
most definitely welcomed by one audience or another. Interpreters, of
course, are aware of this and can strategically adjust the method of
interpretation and, consequently, the ensuing norm, to address the target

(2016) KFG Working Paper Series No 2 <http://dx.doi.org/10.2139/ssrn.3129009>
accessed 1 March 2021.

The Prosecutor v Omar Hassan Ahmad Al Bashir (Decision under Article 87(7) of the
Rome Statute on the Non-compliance by South Africa with the Request by the Court for
the Arrest and Surrender of Omar Al-Bashir) ICC-02/05-01/09-302 (6 July 2017) [68].

J Barkholdt & J Kulaga, ‘Analytical Presentation of the Comments and Observations by
States on Draft Article 7, paragraph 1, of the ILC Draft Articles on Immunity of State
Officials from Foreign Criminal Jurisdiction, United Nations General Assembly, Sixth
Committee, 2017’ (April 2018) KFG Working Paper Series No 14 <https://bit.ly
/3kn7QDP> accessed 1 March 2021; see also D Tladi, ‘The International Law
Commission’s Recent Work on Exceptions to Immunity: Charting the Course for
a Brave New World in International Law?’ (2019) 32 LJIL 169.

See for example C Kress, ‘Preliminary Observations on the ICC Appeals Chamber’s
Judgment of 6 May 2019 in the Jordan Referral re Al-Bashir Appeal’ (2019) TOAEP’s
Occasional Paper Series; SMH Nouwen, ‘Return to Sender: Let the International Court of
Justice Justify or Qualify International-Criminal-Court Exceptionalism Regarding
Personal Immunities” (2019) 78(3) CLJ 596.

For example Human Rights Watch, ICC: Jordan Was Required to Arrest Sudan’s Bashir’
(HRW, 6 May 2019) <https://bit.ly/3000zFL> accessed 1 March 2021; LN Sadat, ‘Heads of
State and Other Government Officials Before the International Criminal Court: The
Uneasy Revolution Continues’ in MM deGuzman, JE Beasley & V Oosterveld (eds),
The Elgar Companion to the International Criminal Court (Edward Elgar 2020).
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audience.®® In this context, Andrea Bianchi has noted that ‘interpretive
strategies [are] adaptable and flexible enough to serve different
purposes’.”’

Finally, misinterpretations may be politically motivated with little legal
foundation or objective. They may be just plain wrong, with flawed
methodology and conclusion. As noted above, examples of such outrightly
erroneous misinterpretation of CIL at the international level remain scarce.
One example could be devised from the torture debate in the early 2000s in
the USA.”" Similarly, in vain, a few scholars tried to argue in 2003 that the
Bush Doctrine - as some still recall meaning preventative war with pre-
emptive strikes and so on - had developed into CIL, or even into instant
CIL.” These misinterpretations did not come from internationally
authoritative sources nor did they do much more than stir some debate
and yield material for scholarly articles. They remain cautionary tales of
getting CIL wrong but also attest to the resilience of traditional sources
theory and the approach of international legal scholarship in preserving
the core of what constitutes CIL, even when recognising that due to their
morally distasteful nature they were bound to invoke strong opposition.

4 Consequences of Misinterpretation

The implications and consequences of misinterpretation vary depending on
the original form of misinterpretation. Corrupt pedigree and self-fulfilling

% Tt has been noted that ‘the “living instrument” or “evolutive interpretation” doctrines
resonate better in human rights circles’. Bianchi (n 64) 50.

7% ibid 52.

71 US Department of Justice, ‘Memorandum for Alberto R. Gonzales, Counsel to President
“Re: Standards of Conduct of Interrogation under 18 USC §§ 2340-2340A™
(1 August 2002); compare E de Wet, ‘The Prohibition of Torture as an International
Norm of Jus Cogens and Its Implications for National and Customary Law’ (2004) 15(1)
EJIL 97; LPF Rouillard, ‘Misinterpreting the Prohibition of Torture Under International
Law: The Office of Legal Counsel Memorandum’ (2005) 21(1) AmUIntlLRev 9.

72 B Langille, ‘It’s “Instant Custom”: How the Bush Doctrine Became Law After the Terrorist
Attacks of September 11, 2001’ (2003) 26 BCIntl&CompLRev 145; JA Cohan, ‘The Bush
Doctrine and the Emerging Norm of Anticipatory Self-Defense in Customary International
Law’ (2003) 15(2) PaceIntlLRev 283; compare L Piggott, “The “Bush Doctrine” and the Use of
Force in International Law’ in MJ Morgan (ed), The Impact of 9/11 and the New Legal
Landscape: The Day that Changed Everything? (Palgrave Macmillan 2009) 241; see also
United States Mission to the United Nations, Letter to UN Security Council on Article 51’
(8 January 2020) <www.passblue.com/wp-content/uploads/2020/01/Art-51-Letter.pdf>
accessed 1 March 2021; John Yoo on the legality of targeted killings: ] Yoo, ‘The Soleimani
Strike: The President Has the Constitution and Precedent on His Side’ (National Review,
6 January 2020) < https://bit.ly/3wuBdZH> accessed 1 March 2020.

https://doi.org/10.1017/9781009025416.004 Published online by Cambridge University Press


http://www.passblue.com/wp-content/uploads/2020/01/Art-51-Letter.pdf
https://bit.ly/3wuBdZH
https://doi.org/10.1017/9781009025416.004

58 NOORA ARAJARVI

prophecy are by no means mutually exclusive but may complement one
another in a fertile environment. They may be reflections of different stages
of the customary process: originating from a corrupt pedigree, but resulting
in a self-fulfilling prophecy when viewed with subsequent hindsight. What,
then, are the consequences of misinterpretation?

Practice - as some examples set out in Section 3 and many in this
volume illustrate — suggests that the interpretative rules of CIL may be
fluid and open to interpretation themselves (just like Articles 31-33
VCLT have been given various interpretations). Hence, the methods do
differ and even when employing the same set of methods or rules of
interpretation, different interpreters may reach different outcomes.
Interpretation is inevitably connected to cognitive frames and social
needs,”” and extra-legal considerations are omnipresent and impact the
process and result. It depends, not least, on the interpreter’s position
towards CIL how explicitly these considerations inform his or her inter-
pretative methodology.

Fernando Teson offers Nicaragua’s determination of the rule of non-
intervention as an example of CIL based on corrupt pedigree, in which the
court failed to cite practice, precedent or consensus.”* The ensuing practice,
precedents and consensus consolidate and perpetuate the legal error, and
themselves become sort of precedents creating a corrupted chain of legal
justification. As opposed to Teson, who claims that the only kind of fake
custom that has the power to generate genuine custom is the false legal
statements made by states if they are then clearly followed widely by the
international community,” T argue that the same must go for decisions of
international courts, but only if subsequent practice confirms the rule. This
idea can be implicitly found also in the ILC Draft Conclusions, which note
that while the practice of international courts and tribunals is not state
practice, pleadings by states in those forums can be.”® Hence, when a state

See for example Venzke (n 7) 11.

74 Teson (n 1) 96-100.

7> ibid 106.

Importantly, such pleadings can be viewed either as state practice or opinio juris. See
Commentary on Conclusion 6 [5]: “The expression “executive conduct” ... refers com-
prehensively to any form of executive act, including ... official statements on the
international plane or before a legislature; and claims before national or international
courts and tribunals’ and Commentary on Conclusion 10 [4]: ‘“Among the forms of
[opinio juris], an express public statement on behalf of a State ... provides the clearest
indication that the State has avoided or undertaken such practice ... such statements
could be made, for example ... as assertions made in written and oral pleadings before
courts and tribunals.’
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would refer to the case law containing the ‘corrupt pedigree’ in front of
a court, this could be viewed as constituting such a confirmatory subsequent
practice. As Harlan Cohen notes, ‘precedent must be understood within
practice [- or community of practice -] of international law [and its] force
derives solely from the desirability of the rule reflected in it’.”” If the prece-
dent is not cited, followed or endorsed in any way, it has very little authority
on its own. At best, it can produce a strong presumption that the interpret-
ation is in fact the rule, creating a compliance-pull. This depends on multiple
factors: the quality of legal reasoning, the clarity of interpretation, adherence
to prior interpretations, and how well the interpretation fits within the
broader legal framework, the aspirations of the parties and the potential
burden it imposes on those parties.”® Thus, even with corrupt pedigree,
a norm may under favourable conditions eventually spawn into real custom.

Antonio Cassese has suggested that acquiescence to a misinterpretation
would have the same effect as affirmation through practice and consensus,
as is the case with the formation of CIL”® — where ‘silence equals consent’.
I am sceptical of this position for it sidesteps any requirement of actual
practice, basing the existence of CIL merely on ‘combination of a string of
decisions . .. coupled with the implicit acceptance or acquiescence of all
the international subjects concerned’.*” Teson argues against such flex CIL
methodology, stating that ‘citing a multitude of non-binding documents
does not turn a proposed norm into a binding customary norm because is
neither anchored in state practice nor is the object of a universal and
specific consensus’.®' Repetition alone does not confer normativity or
legitimacy! In order to sustain a level of legitimacy, the interpreter cannot
exclusively refer to their own practice and create a cyclic self-asserting
method of interpretation - an external confirmation or affirmation is
required, even when the end result may be what I refer to as a self-
fulfilling prophecy. While it may be likely that with multiple decisions
discussing the same rule at least some would enter a detailed analysis of
practice and opinio juris, we cannot base a coherent conceptual analysis of
CIL merely on judicial practice, neglecting evidence of practice or its

7”7 HG Cohen, ‘Theorizing Precedent in International Law’ in A Bianchi, D Peat &
M Windsor (eds), Interpretation in International Law (Oxford University Press 2015)
268, 270-71.

78 ibid 278.

7 In the Matter of El Sayed (Decision on Appeal of Pre-Trial Judge’s Order Regarding
Jurisdiction and Standing) CH/AC/2010/02 (10 November 2010) [47].

80" ibid.

81 Teson (n 1) 93.
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absence. This would place a completely new burden on states to react to
decisions of courts (and potentially other norm-interpreters) in order to
ensure they will not be bound by the so-called CIL arising from their
decisions.

Subsequent state practice and consensus can legitimise the misinterpret-
ation, which has then served as a catalyst for change. When this is the case,
the discovery of past misinterpretation — classifying a norm under CIL
when it has not yet so crystallised - does not denounce its subsequent
normative validity, if it has been followed as if it were already part of CIL.
So, in determining the consequences of misinterpretation, we must go back
to the roots of CIL before and after the act of misinterpretation, to look at
the practice and opinio juris, and to assess whether sufficient affirmation
exists which renders the legal basis of the CIL rule. This affirmative
consequence of misinterpretation was noted already at the International
Military Tribunal for the Far East in 1953, with Judge Pal stating that law
also can be created illegally otherwise than by the recognized
procedures ... any law created in this manner and applied will perhaps
be the law henceforth’.®? Misinterpretation can, naturally, lead to positive
as well as negative outcomes. It may be that a progressive approach and
dynamic interpretation, even when considered incorrect either methodo-
logically or substantively, directs the development of practices and beliefs
towards more just processes and outcomes.®” Even if the rule was not
customary at the initial point, the subsequent practice may override the
initially faulty interpretation as the norm gains wider usage, which is
supported by illustrations of opinio juris.**

5 Concluding Remarks

Is it possible to avoid misinterpretation in international law and if not,
how can the negative consequences be mitigated? For CIL to develop,

82" Quoted in T Rauter, Judicial Practice, Customary International Criminal Law and Nullum
Crimen Sine Lege (Springer 2017) [237].

‘Once a customary rule has become established, States will naturally have a belief in its
existence: but this does not necessarily prove that the subjective element needs to be
present during the formation of the rule,” ILA Committee on Formation of Customary
International Law, ‘Final Report of the Committee: Statement of Principles Applicable to
the Formation of General Customary International Law’ (London Conference 2000) 7.
As Patrick Norton quotes Junius in his paper, ‘One precedent creates another. They soon
accumulate and constitute law. What yesterday was fact, today is doctrine’, in PM Norton,
‘A Law of the Future or a Law of the Past? Modern Tribunals and the International Law of
Expropriation’ (1991) 85 AJIL 474.
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some instances of misinterpretation may be inevitable, serving as test
cases on what states and other actors perceive to be the acceptable limits
of the law at a given time. Determining the relevance of misinterpretation
is a retrospective exercise, and in that sense, if courts deliberately enter
unknown, uncertain or even outright incorrect legal terrain, they risk
facing accusations of judicial activism or ‘effective interpretation’, which
may affect their institutional legitimacy; at the same time, if all plays out
well, their (mis)interpretation may instigate the crystallisation of a new
(and maybe better!) CIL rule.

Identifying misinterpretation is a challenging task, which depends on
the underlying approach to CIL. If one concedes that CIL forms through
various ways and that its elements rest on a broad range of evidence
beyond settled understanding of what amounts to state practice and
opinio juris, one is likely to also accept the wide-ranging methods of
interpretation of CIL - and consequently, find less occurrences of misin-
terpretation. To remain faithful to the traditional notion of CIL — which
is embodied in practice — and to preserve legal certainty and predictabil-
ity, it is crucial to recognise that courts are not infallible, sometimes
lacking the requisite methodological tools, and occasionally just getting
CIL wrong. The indeterminacy of CIL renders futile the attempts to pin
down precise conditions for its validity, and simultaneously, leaves open
the definition of misinterpretation of CIL. Misinterpretation, in general,
diminishes foreseeability and consistency of the law. It may also, how-
ever, push the actors to develop the law. With the inescapable construct-
ive dimension of CIL, courts implicitly serve a key function in the
development of CIL through their interpretations and their interpretative
methodology.

The misinterpretation of a customary norm, which is subsequently
followed by states and other entities as if it were part of CIL, creates a self-
fulfilling prophecy - a self-generating crystallisation of a rule. Even if the
rule was not customary law embedded in practice and opinio juris at its
‘inception’, the subsequent practice and acceptance eradicates the mishap
of the initial faulty interpretation and legitimises the rule as part of CIL.
On the other hand, as examples from international criminal tribunals
illustrate, a later decision may denounce the misinterpretation and cor-
rect the course of the customary process and norm development, or the
misinterpretation will remain an unfortunate but soon forgotten misstep,
neither to be restored nor repeated.
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